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CHAPTER 1 1

Regulating Import Competition

and Unfair Trade

last two chapters examined the basic principles
of world trade law found in the General Agreement
on Tariffs and Trade (GATT), in the other WTO
agreements, and in the dispute resolution cases of the
World Trade Organization (WTO). This chapter covers a
few new areas: The first is how countries protect or “safe-
guard” domestic industries from foreign competition,
and under what circumstances they legally may do so.
Imagine an industry executive that says, “We're doing the
best we can to compete, but the same products we make
are coming in from overseas with few tariffs. Our for-
cign competitors have lower wage rates, lower employee
benefit costs, fewer government rules, and they are
becoming more efficient and more productive. They are
shipping ever-greater quantities here, and we need time
to ‘adjust’—to retool our plants and retrain our workers to
become more competitive again. Just give us some time!”
The second part of this chapter covers remedies for
“unfair trade,” and the two most common unfair trade
practices in international business: dumping and govern-
ment subsidies. You might hear a business executive cry,
“Foreign firms compete unfairly. They dump their goods
in our market at ndicolously low pre
losses until they drive us all out of
have the whole ULS. market to ther
expect to sell our products here ath
match the price of imports? We may
our overseas competitors, but they
are paid by their own governments,
maney. to build cheaper products an
We will learn how import con
private firm, and what remedies
a barrage of competing imports ©
tices. We will learn what the firm

%))

done in Canada, the EU, or in many other countries.
In part, this is due to the internationalization of trade
law through the WTO agreements, which require that
national laws meet basic guidelines.

The chapter concludes with a brief explanation of
“extraordinary trade remedies” that go beyond correct-
ing "unfair” trade and explains why their use is limited.

Remember, you can view the regulation of import
competition from two directions. Not only can it be seen
as a means of protecting industries at home, perhaps your
firm or firms in your country, but it can also be seen as
limiting the attempts of foreign governments to protect
their industries by denying foreign firms, perhaps yours,
access to their markets. Thos international rules for safe-
guarding domestic industries are also an important part
of trade liberalization and market access efforts.

In this chapter, we frequently mention two LS. gov-
ernment agencies: the International Trade Commission
(ITC), an "independent”™ agency, and the International
Trade Administration (ITA), a "dependent” agency and
part of the U5, Department of Commerce, under the con-
trol of the executive branch. They have very different but

1in administering LS. unfair trade laws.

RDS AGAINST

N'TO nations normally may not raise
wrted goods simply because of politi-
tect a domestic industry or jobs. After
nmitments are bound by agreement.
mited conditions, a government may

petitioning the responsible gover CIT T T 1 71 T *guards to protect a domestic industry

legal remedy, and see what remec

can pursue through the World Trade Organization
(WTO). Although we will focus on the United States,
what you will study is not that different from what is

B4

«ed by increased imports. Safeguards
against injury are emergency remedies provided by
law, usually tariffs, used to protect a domestic industry
from injury resulting from increased imports of a like
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Chapter 11: Regulating Import Competition and Unfair Trade 285

or competing products. The legal authority and require-
ments for a WTO member nation to use a safeguard are
set out in two important WTO agreements: Article XIX
of GATT (1947}, known as the “escape clause,” and in
the WTO Agreement on Safeguards (1994).

The GATT Escape Clause

Mations enter into trade agreements and make tariff con-
cessions to boost two-way trade. If one country agrees to
a reduced duty on semiconductors in return for another
country granting a reduced duty on auto parts, one of the
countries should be prepared to see an increase in imports
of semiconduciors and the other will se¢ an increase in
imports of auto parts. However, the resulting increases
in imports can disrupt domestic markets and injure
competing domestic producers far more than had been
expected. Market disruption from increased imports
of foreign poods might include decreased sales volume,
price suppression, lower profitability, lower wages, and
other economic consequences to domestic firms.

The original drafters of GATT in 1947 were aware of
the economic and possible political rmmifications of tariff
concessions and built in a mechanism, commonly called
the escape clause, that permits a country to temporarily
“escape” or be relieved from its tariff concessions under
certain conditions. Article XIX permits a country to take
a temporary corrective action (also called “emergency
action”) to safegruard its domestic industry where (1) asa
result of unforescen developments, (2) and due to the effect
of a tariff concession or obligation under a trade agree-
ment, {3) increased quantities of an imported product,
{4) are causing or threaten to cause serious imury fo domes-
tic producers of like or directly competitive products. The
escape clanse is not meant to be used as an excuse for
raising tariffs just because there are increased imports of
foreign goods. It may only be used when the increase is
a result of "unexpected developments!” such as a sudden
surge of imports resulting from an unexpected economic
event. The most famous example of an unforeseen develop-
ment occurred around 1950, The United States had agreed
tor lower tariff rates on fur hats at a time when fur hats were
at the peak of fashion. When sales of women's fur felt hats
later “dropped off the charts,” due to an unexpected change
in fashion, the United States invoked the escape dause. This
was known as the GATT Hatters' Fur case.

The WTO Agreement on Safeguards

The WTO Agreement on Safeguards (1994) provides
details lacking in the 1947 GATT Article XIX escape

clause and sets out the procedural steps for countries
imposing a safeguard.

Safeguards may be used only after an independent
administrative agency in the importing country has con-
ducted an investigation of the industry and determines
that the legal requirements to impose safegnards have
been met. Article 4.2 of the Agreement on Safeguards
requires that the investigating agency “evaluate all rel-
evant factors of an objective and guantifiable nature
having a bearing on the situation of that industry, in par-
ticular, the rate and amount of the increase in imports
of the product concerned in absolute and relative terms
... The investigation must show that the increases in
imports are the actual cause of the domestic industry's
decline. An overall decline in the economy due to a
recession, or new technology breakthroughs by domestic
competitors, are not reasons to impose safeguards.

The following report of the WTO Appellate Body,
Argentina—Safeguard Measures on Imports of Footwear,
discusses Article 4.2 and the requirements of a safe-
guard investigation.

Global Safeguards. Safeguards applicable to WTO
member countries must be in the form of global
safeguards—safeguard measures placed on imports
of specific "like” products without discrimination as
to their countries of origin. For example, in the last
case Argentina had applied the safeguards to footwear
imported from all countries except the MERCOSUR
countries, a regional customs union of South American
nations to which Argentina belongs. The Appellate
Body ruled that Argentinas safeguards must be applied
without discrimination and could not be applied only to
non-MERCOSUR countries.

WTO Limits on the Use of Safeguards. Safeguards
may be wsed for no longer than four years (with an
extension to cight years). Appellate Body reports have
held that they not be greater or more restrictive than
necessary to prevent injury. and must be gradually
lifted when conditions warrant. Tariffs are the preferred
safeguard. Safeguards can only apply to imports from
developing countries if a particular developing country
is supplying more than 3 percent of the total imports
of that product. Where critical circumstances exist that
could cause irreparable harm to a domestic industry,
provisional safeguards, consisting of tariffs only, can
be used if clear evidence justifies the safeguards, but
they must be lifted within 200 days. The use of quotas is
greatly restricted in almost all cases.

Cogrgmipll IS Cangads Leaming. S0 Rghs Rosarvdd Yy ned Dl orpiod, SCEnn e, oF Ml 3500, 0 ok ar oo pe. WK 022002073

Page 285




2
H

Library B

R -

g @ 0

286  Part 3: Intermational and LS. Trade Low

BACKGROUND AND FACTS

Argentine conducted a safeguard investigation into
imports of footwear during the period from 18581 1o
1886 and found the following data related to absolute
levels of imports:

IOFTAL IMPORTS OF FOCFTWEAR INTO ARGENTINA,

Argentina— Safeguard Measures on Imports of Footwear

19911996
QUANTITY
(MITLE B "r'.ﬁ.L'Ll'Ii.
PAIHN (L% MIELLITRNS )

1991 B.B6 AL
1992 1663 11087
1993 2178 12876
1954 1984 14148
1995 15.07 11422
1996 1347 11651

Argentina then imposed safeguard messures thait
increased import duties on footwear from the bownd
rate of 35 percent to 200 percent. The European Com-
mumnity (now EUJ and the United States brought an
action at the WTO claiming that the data do not show
an imcrease in absolute levela of imports 28 reguired
by GATT Article ¥IX and the WTD Agresement on Safe-
guards. Argenting comparaed the 1587 figures to 1996
to show an increass. The EU and United States argued
that using end points only was improper because it
ignored intervening, declining trends over the period.
AWTO panel held that Argentina’s safeguard imeesati-
gation was inadequate, and Argentina appealed to the

WTO Appeliate Body.

REPORT OF THE APPELLATE BODY

& & M We pote once again, that Article XDX:1{a) requires
that a8 product be imported ®in such increased guantities
and under such conditions as to cause or thraaten seri-
s injury to domestic producers” [emphasia in Report]
Clearly, this is not the language of ordinary events in
routine commerce. In our view, the text of Article XIX-
:1ie) of the GATT 18594, read n its ordinary meaning and
in its context, demonstrates that safeguard measures
were intended by the drafters of the GATT to be mat-
ters out of the ordinary, to be matters of urgency, to be,
in short, *emergency actions” And, such "smergency
actions® are 1o be invoked only in situations when, s
a regult of obligations incumed under the GATT 1984,
& Mamber finds itzelf confronted with developmeants it
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had ot "foreseen” or "expected” when it incurred that
obligation. The remedy that Article X1X:1{a) allows in
this situation is temporarily to “suspand the obligation
in whale or in part of to withdraw or modify the conces-
sion? Thus, Aricle XIX is clearly, and in every way, an
extreordinary remedy. * * #

We agree with the Panel that Articles 2.1 and 4.3 &)
of the Agreemeant on Safeguards require(s] a demon-
stration not merely of any increase in imports, but,
instead, of impaorts “in such incressed quantities . . . and
under such conditions &s to cause of threaten to cawse
gerious injury” In addition, we agree with the Panel
that the specific provisions of Article 4.2(a) reguire that
“the rate and amount of the incresse in import . . . in
absolute and relative terms” [emphasis in Report] must
be evaluated. Thus, we do not dispute the Panel's view
and ultimate conclusion that the compeatent authorities
are required to consider the trends in imports owver the
pericd of investigation (rather than just comparing the
end points) under Article 4.2{a). As a result, we agres
with the Pansal's conclusion that *Argentina did not ade-
quately consider the intervening trends in imports, in
particular the steady and significant declines in imports
baginning in 1984, as well s the gensitivity of the anal-
yeia to the particular end points of the investigation
period used”® * = ®

Although we agree with the Panel that the
"increased quantities” of imports canmot be just anmy
increase, we do not agres with the Panel that it is
regsonable to examine the trend in Imports over a
fiva-year historical period. In owur view, the use of the
present tense of the verb phrase "is baing imporied”™
in both Article 2.1 of the Agreement on Safeguards
and Article XIX:1{a} of the GATT 1954 indicates that it
is necessary for the competent authorities to examine
recent imports, and not simply trends in imports during
the past five years—or, for that matter, during any
other period of several years. In our view, the phrase
"iz being impoted” implies that the incresse in impons
miuat heave been sudden and recent.

We recall here cur reasoning and conclusions
above on the meaning of the phrase “as a result of
unforeseen developments™ in Article XIX:1{a) of the
GATT 1984. We concluded there that the increased
quantities of impors should have been “unforesesn” or
“unexpected” We slso believe that the phrass “in such
increased quantities” in Article 2.1 of the Agreament
on Safeguards and Article X1X:1(a) of the GATT 1944 |s
meaningful to this determination. In our view, the deter
mination of whether the reguirement of imports “in
such increased gquantities™ s met s not 8 merely math-
ematical or technicel determination. In other words, it
iz not enough for an investigation to show simply that
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Chapter 11: Regulating Import Competition and Unfair Trade 287

imports of the product this year were more than last
year—or five years ago. Again, and it bears repeating,
nof just any increased quantities of imports will suffice.
There must be *such incressed guentities” a3 to cause
of threaten to cause serious injury to the domestic
Industry in order to fulfill this reguirement for applying
& gafeguard measure. And this languags in both Articla
2.1 of the Agreement on Sefaguerds and Article XIX:1[a}
of the GATT 1984, we believe, requires that the increassa
In imports muat have bean recent encugh,. sudden
enough, sharp enough, and significant enough, both
guantitatively and guelitatively, to cause or threaten to
cause “serious injury.”

&8 8We _ | uphold the Panel’s ultimate conclusion
that "Argentina’s investigation provides no legal basis
fior the application of the definitive safeguard measure
at issue, or any safeguard measure™

Trade Compensation. WTO agreements encourage a
country imposing a safeguard to compensate a supplying
nation for the burden the safeguard measure has
imposed on it. For examiple, if the United States imposes
safeguard tariffs on imported bicycles and Taiwan sup-
plies large numbers of bicycles to the United States, then
the United States should make trade compensation to
Taiwan by reducing tariffs on other Taiwanese imports
in an equivalent amount. Thus, trade compensation
is the act of lowering import duties on certain prod-
ucts coming from a foreign country for the purpose of
offsetting increased duties imposed on other products
from that country. The countries are expected to nego-
tiate trade compensation; if they fail to reach agreement,
then the supplying nation may “suspend . . . substantially
equivalent concessions” or raise tariffs in retaliation.

Safeguards against Injury under U.S. Law

The US. safeguards law is found in Section 201 of the
Trade Act of 1974 as amended by later statutes and are
codified im Title 19 of the U5 Code. The law does not
exactly follow the specific language and guidelines of
GATT Article XIX and the WTO Agreement on Safe-
guands, but is similar. The U5, law does not refer to the
term “safegunards.” but rather to a "positive adjustment
to import competition” or import relief. The two great-
est differences between the WTO safeguards provisions
and ULS. law is that ULS. law lacks the requirement that
safeguards only be imposed where the injury to induos-
try results from "unforeseen developments,” and the
requirements for determining “serious injury” are dif-
ferent. These differences have caused the WTO Dispute

Declslon. The Appellate Body agreed with the
conclusion (but not completely with the reasoningl of
the Panel that Argentina’s investigation was inadeguate
under the standards of the WTD safeguard provisions.

Case Questions

1. ‘What is the role of a WTO panel in reviewing the
safeguard investigations conducted by a national
adminisirative agency?

2. What kind of "increased quantities™ of imports
miust ke found by the investigating authority to
imposs safeguard meaasures?

3. Locate the Agreement on Safeguerds and read
Article 2. Why did Argentina’s exemption for
footwear imported from MERCOSUR countries
violate the WTO Agresmenta?

Settlement Body to rule against the United 5tates in a
number of safeguard actions reviewed at the WTO
since 1994,

Under the U5 statute, the president can grant
import relief when the International Trade Commission
(ITC) determines that "an article is being imported into
the United States in such increased quantities as to be
a substantial cause of serious imjury, or threat thereof,
to the domestic industry producing an article like or
directly competitive with the imported article™ A “sub-
stantial cause” is that cause of the industry’s decline
that is the most important cause, and “not less than any
other cause” Thus, the ITC may look to see what factors
other than the increase in imports contributed to the
industry’s decline, although it may not consider overall
economic trends, such as the impact of a recession on
the industry. In determining “serious injury,” the ITC
may look at all relevant factors including:

1. A significant idling of productive facilities in the
industry
2. The inability of firms to operate at a reasonable profit
3. Unemployment or underemployment in the indus-
try where serious injury to a domestic industry is
threatened, or dearly imminent, the commission
may consider all relevant factors induding:
. A decline in sales or market share
5. A downward trend in production, profits, wages,
productivity, or employment
. Girowing inventories
7. A firm’s inability to generate capital for plant and
equipment modernization or for research and

development

e

=
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288  Part 3: Intermational and LS. Trade Low

8. An actual increase in imports or in market share
held by imports

9. Other factors that may account for the serious
injury to the domestic industry (e_g.. incompetent
management or lack of technological innovation)

A petition for import relief may be filed with the ITC
by any firm, trade association, union, or group of work-
ers, or by Congress or the president, or the commis-
sion may initiate an investigation itself. The ITC gives
public notice in the Federal Register of its investigations
and hearings. The commission conducts public hear-
ings at which interested parties may present evidence
and make suggestions as to the form of import relief.
The ITC prepares a detailed economic analysis of the
affected market and then makes either an affirmative or
negative determination as to injury. If the ITC finds that
the requirements of the law are met, it can recommend
a remedy or course of action to the president. Notably,
there have been only 11 ITC safeguard investigations
between 2003 and 2016.

I'rade Remedies Under ULS. Law. The president may
make an adjustment to imports if, in the president’s
discretion, it will help the domestic industry make a
positive adjustment to import competition and if it will
provide greater economic and social benefits than costs.
Because of this discretionary power, a president who

Heavyweight Motorcycles & Engines & Power-Train Subassemblies

adopts free trade or free-market concepts might be
reluctant to apply a safeguard remedy at all. Although
largely political in nature, a presidents decision is usu-
ally based on the national interest. Although US. safe-
guard actions were common in the 1970s, their use has
declined in recent decades, and their use to protect US.
industry from foreign competitions is now rare. The
same has been true in Canada, where safeguards are
now seldom imposed.

Any relief that the president grants must be tempo-
rary (limited to four years, with an extension to eight
years if the firms in the industry are making needed
changes) and designed to allow those firms sufficient
time to regain their competitive positions in the mar-
ket. Relief should only provide time to retool, modern-
ize, streamline, recapitalize, improve quality, or take
other actions to better meet new competitive condi-
tions in the market. The presidents options for adjust-
ing imports include (1) tariff increases, (2) tariff-rate
quotas, (3) absolute quotas, (4) auctioned quotas, or (5)
grant trade adjustment (financial) assistance to workers
or to the domestic industry.

In the following ITC Report on Heavyweight Mator-
cycles, the commission found that increased imports of
motorcycles threatened serious injury to the petitioner,
Harley-Davidson, despite the severe impact of a long
recession on total sales in the industry.

A-201-47 (1983) United S

BACKGROUND AND FACTS

In 1882, the ITC instituted an investigation to determine
if motorcycles having engines with displacement more
than 700 cubic centimeters were being imported into
the United States in such increased quantities as to be
& substantial cause of serious injury, or threat thereof, to
domestic industry producing like or directly competitive
anticles. The investigation was in response to & petition for
relief filed by Harley-Davidson Motor Co., & LLS. firm.The
invastigation showed that from 1977 to 1981, ULS. ship-
ments of motoncycles grew by 17 percant, with domes-
tic production capacity increasing by nearly 82 percent
{largely as a result of American Honda's increased pro-
duction in the United States). During that seme perod,
the number of U.S. jobs increased by 30 percent. In
1882, howewer, consumption fell, domestic shipments
declined, and employment dropped. In the first nine
mnths of 1832, domestic shipments fell by 13 percent
and Inveniories rose, leaving large numbers of unsold

motorcycles. Production duning that period showed &
decline of 36 percent, profits were down by 20 percent,
and employment wes down by 12 percent. invantories of
imported motorcycles doubled in that period, represent-
ing a tremendous threat to Harley-Davidson. The country
a4 & whole was in the midat of a8 recession, and demand

for heswyweaight motorcycles waes depreased.

VIEWS OF CHAIRMAN ALFRED ECKES
wE

It iz evident that inventories of imported motorcycles
have increased significantly during the most recent
period. These increases axceed growth in consumption
and surpess historical shipment trends for importera.
The mere presance of such & huge inventory has had and
will continue to have & depressing effect on the domes-
tic industry. Also, given the natural desire of consumers
for current design and up-to-date performance capabil-
ities, motorcycles cannot be withheld from the market
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Chapter 11: Regulating Import Competition and Unfair Trade 289

indefinitely. They must be sold. And given the realities
of the market place, there is & strong incentive to lgui-
date these inventories 85 guickly as possible. The impact
of such & massive inventory bulld-up on the domestic
industry is imminant, not remote and conjectural.

I hawe seen no persuasive evidence that would
suggest imports of Japanesa heavyweight motorcycles
will decline in the near future. Instead, the Japanesa
motorcycle industry s expaort oriented - . - exporting in
1882 some 81 percent of the heawweaight motorcycles
produced in Japan. Because motoreycles of maore than
TE0ce, which includs the mearchandisa under investiga-
tion here, canmot be sold in Japan under current law,
Japaness producers cannot consider domestic sales as
a replacement for exponts. The other option, which they
apparently pursued in 1982, is to push export sales in
the face of declining demand in the LU.5. market. This
tactic helps to maintain output and employment in
the producing country but it shifts some of the burden
of adjustment to competitors in the importing coun-
try. Evidence that the Japanese producers will seek
o maintain a high level of export sales to the LS. is
found in an estimate of the Japanese Automobile Man-
ufacturar's Association. This organization estimated
that exparts of T00ee or over motoreycles to the United
States for 1982 and 1983 would average 450,000 units
of less for both years combined. That figure reaults in
import levels higher than recent levels.

Finally, imports of finished heawpweight motorcy-
cles pose a "substaniial cause” of threat of serous injuny.
Under section 201{h){4], a “substantial cause” i a "causms
wihich is important and not less then any other cause” In
my wiew, there is no cause more important than imports
threatening injury to the domestic motorcycle industng.

In reaching this conclusion | have considered the
gignificance of the presant recession in my analysis.
Withowt a doubt the unusual length and sewverity of the
presant recesaion has created unigue problems for the
domestic motorcycle industry. Without a doubt the rise
in joblesaness, particulardy among HMue-collar workers,
who constitute the prirme market for hegwywelght moto-
cycles, has had a severe impact on the domestie indus-
try. Monetheless, if the Commission were to analyze the
causation guastion in this way, it would be impossible in
many cases for a cyclical industry experiencing serous
Imjury to obtain relief under section 201 during a reces-
gion. In my opinion Congress could not have intended
for the Commission to interpret the law this way.

There are ather reasons for doubting the domes-
tic recession is a substantial cause of injury or threat
o the U.5. industry. Durimg the current recession,
importa from Japan hewve increased their market share
from domestic producers, gaining nearly six percent-
gge points. Imports have taken market share from the
domestic facilities of Honda and Kawasski as well as
Herlesy-Danvid=on.

Maoreower, while the current recession has urdoubi-
adly depressed demand for heavyweight motoreycles,

economic conditions are beginning to improve in this
country . . . As demand responds to this improvement,
the domestic industry will be pre-empted from partici-
pating in amy growth because of the presence of a one-
year supply of motorcycles poised and ready to capiure
market share. Consegueantly, not the recession, but
the imventory of motorcycles coupled with anticipated
future impors constitute the greatest threat of injury in
the months ahead.

Decision The commission recommended that incre-
mental duties be impoaed for five years at the declining
rates of 45, 35, 20, 15, and 10 percent, in addition to the
existing rate of 4.4 percent sd valorem.

Comment. President Reagan followed the commis-
sion's recommendations, but sdded tariff-rate guotas of
5,000 units to keep the LS. market open to Europesn firms
that exported to the United States in smalier quantities.
The remeady has been considered one of the most success-
ful uses of safeguards. Under protection, Harley-Davidson
recapitalized, introduced quality control processes and
just-in-time inventory control, and regained its competi-
tiveness. The safeguarnds were discontinued in 1987 Within
a feww years, Harley was one of the most demanded motos
cycles in the world, including in Japan: In 2012, 35 percent
of Harley's sales were outside the Uinited States.

Case Questions

1. In the eardy 1960s, Honda entered the LS. motor
cycle market with the slogan, *You meet the nicest
people on a Honds"” During the next two decades,
the Japanese company not only made motorcy-
cling scceptable and fun but it also introduced
miotoreycles known for quality, dependability, and

easy starting. By 1982, Japanese motoroycles had
reached their peak sales in the United States. In

the meantime, Harley-Davidson was plagued with
quality and image problema. Do you think this
should have bean considered in the [TCs recom-
miendations or considered by President Resgan?

2. Assume that 8 domestic firm i5 not competitive
in price and quality with foreign firms, but that
competition by high tariffs protects it What are
the effects of the protection on the firm in the
short term? How might it affect the firm's com-
petitivensess in the long term?

3. President Feagan later rejected recommendations
to place quotas on footwear becsuse of estimates
it would have cost American consumears 53 billion
in increased tariffs, and because there was no
indization it would hawve helped American manu-
facturers returm to competithreness. How impaort-
ant do you think cost i to & president’s decision?

4. Although the administrative process is handied
through & bipartisan, independent commission
{the ITC), in what way might the process still be

wvery political?
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Trade Adjustmenl Assistance

Workers who become unemployed as a result of
increased imports of foreign goods may be entitled to
federal financial assistance, known as trade adjustment
assistance (TAA). The Trade Adjustment Assistance
Program was originally created by President Kennedy
in 1962, modified by the Trade Act of 1974, and has
been regularly reauthorized by Congress. It is adminis-
tered by the US. Department of Labor. A group of three
or more workers, an employer, a state workforce or jobs
agency, or a labor union representing affected workers
may file petitions for TAA with the department.

For workers to be cligible to apply for TAA, the Sec-
retary of Labor must determine that (1) a significant
number or group of workers in a firm have become,
or are threatened to become, partially or totally sepa-
rated from their employment; (2) the firm’s sales or pro-
duction have decreased absolutely; and (3) increased
imports of like or directly competitive products contrib-
uted importantly to the separation and to a decline in
the firm’s sales or production. Once a group of workers
is certified as eligible, the workers in that group apply
individually for benefits with their local state job agency
office. Assistance to workers, in the form of cash ben-
efits, tax credits, or vouchers, 15 available to cover the
expenses of job search, retraining and relocation, and
health insurance coverage. It includes a weekly income
payment for certified workers who have exhausted their
regular unemployment compensation. Under certain
conditions, and in lieu of other benefits, workers age
50 or older who find reemployment at lower wage rates
have the option to receive wage subsidies (a portion
of the difference between what they were earning and
what they can earn now).

The industries with the largest concentration of
certified workers during the last several decades have
been automotive equipment, textiles and apparel, fur-
niture, leather and leather products, industrial machin-
ery, and electrical and electronic equipment. A special
TAA program exists for farmers, and it is administered
by the US. Department of Agriculture. TAA programs
arc amended frequently and every few years Congress
renews their authority.

Trade Assistance to Firms. Trade adjustment assis-
tance is not just available for US. workers but also for
LS. companies. The U5, Department of Commerce
administers it. It is intended to help US. companies
become more competitive. Companies are cligible if
increased imports contributed importantly to a decline

in sales and to the unemployment of a significant num-
ber of its workers. Twelve assistance centers nationwide
help certified companies develop business recovery
plans over a two-year period. The plans include such
things as improving production capabilities, marketing,
computer systems and website development, and stan-
dards certification. To receive financial assistance, the

certified firm must contribute its own matching funds.

UNFAIR IMPORT LAWS:
DUMPING

Dumping is the selling of products in a foreign country
for less than the price charged for "like” or comparable
products in the exporters or producer’s home market. It
is an unfair trade practice in the form of export price
discrimination. It causes injury to domestic producers
through artificially low prices against which they can-
not compete at a profitable level. Dumping has been a
tairly persistent problem in international trade and it
is not uncommon. The original GATT agreement has

prohibited dumping since 1947,

Reasons for Price Cutting in an
Export Market

The theories that explain the economics of dump-
ing, its causes and effects, fill entire volumes, and any
detailed discussion is certainly beyond the scope of
this book. Exporting products to a foreign market at
an unfairly low price might be done by a firm wanting
to sell its excess production capacity at bargain prices
to cover fixed costs and to avoid cyclical worker lay-
offs. As long as dumped products are not sold in the
exporters own country, causing price suppression in its
home market, then it has everything to gain and little
to lose. In some cases, an exporter may simply not be
able to command the same prices for their goods in a
foreign market as at home, such as where they do not
have the same market power, brand recognition, or
brand loyalty. 50 there may be some perfectly valid
business reasons for dumping. Nevertheless, dumping
is recognized as a predatory practice.

At first glance, one might wonder what is wrong with
consumers in one country being able to buy the prod-
ucts of another nation cheaply. As long as the products
remain available at reasonable market prices, there may
be little harm to consumers at first. But selling at an

unfairly low price in a foreign market is often intended
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to drive local firms out of business so that the foreign
dumping firms will ultimately be free to raise their
prices to monopoly levels.

Of course, while the explanations for dumping are
of interest to economists, the reasons why an individual
firm sells its products at an unfairly low price in a for-
eign country are irrelevant in determining whether the
dumping was unlawful. Thus we leave that part of the
discussion to our economist friends.

Remedies for Dumping. The usual remedy for dump-
ing is for the importing country to place antidumping
(AD) duties on the dumped products. (Throughout the
chapter, we will substitute AD for the term “antidump-
ing” )} AD duties are special import tariffs assessed in
addition to normal tariffs imposed for the purpose of
offsetting the unfairly low price of dumped goods. They
are not criminal fines, and they are not “"damages™ that
are awarded to an injured firm.

Virtually all developed nations have AD statutes that
define dumping and that set out the administrative pro-
cedures and remedies available in dumping cases. The
United States has had AD laws since 1916; the current
version is found in the Tariff Act of 1930, as amended
and published in Title 19 of the US. Code. In the EU,
AD laws are imposed only on trade between a member
country and a nonmember country. Japan has similar
laws, although they are not widely enforced. Develop-
ing countries, such as Mexico, Brazil, Argentina, India,
and Korea, also have AD codes. It is important to point
out that many economists disagree with the use of AD
duties. S5ome claim that the laws injure consumers by
“fixing prices” at high levels. Once the prices rise for
imported products, domestic manufacturers follow suit
by raising their prices as well

The WTO Antidumping Agreement

The laws of WTO member countries must meet the
requirements of GATT 1994 Article V1 and the 1994
WTO Antidumping Agreement. The agreement permits
the imposition of AD duties only when dumping threat-
ens or causes material injury” to a domestic industry
producing “like products,” and only after an investiga-
tion determines the amount of the dumping and the
extent of material injury.

U.S. Antidumping Investigations

In the United States, AD investigations involve two dif-
ferent federal agencies: the United States International
Trade Administration (ITA), which determines whether

dumping occurred and the extent of it; and the Inter-
national Trade Commission (ITC), which determines
whether the dumping has caused, or threatens to canse,
a material injury to US. producers of like products.
Petitions for an investigation may be filed by produc-
ers of like or competing domestic products, including
manufacturers, sellers, or labor groups. By law, U5, pro-
ducers or workers who account for at least 25 percent
of the total production of the domestic like products
must support the petition. The ITA can poll industry
and labor to see if that support exists. Most WTO mem-
ber countries have a similar administrative process,
patterned after the WTO requirements. For example,
in Canada, the Canada Border Services Agency and the
Canadian International Trade Tribunal handle unfair
trade law investigations.

Calculating the Dumping Margin in the United
Stafes. The US. statute provides that AD duties may
be imposed on imported merchandise if that merchan-
dise is sold or is likely to be sold in the United States at
less than fair value. Contrary to popular belief, dumping
does not require that the foreign products be sold for
less than the cost to produce them, although sales over
an extended period at below cost are considered to be
at less than fair value. A sale at less than fair value is
one in which the “export price” of a product sold in the
United States 15 less than the "normal value™ of a for-
eign like or similar product sold for consumption in
the exporter’s or producers home country. The export
price is the price at which a product is sold to an unaf-
filiated or unrelated buyer in the United 5tates, exclu-
sive of shipping and insurance charges. This difference
between normal value and the export price (or con-
structed export price) is known as the dumping mar-
gin. AD duties are calculated on the merchandise in an
amount equal to the dumping margin.

When the exporter and importer are “affiliated,” or
related companies, or when the product’s price is “hid-
den” in some other type of pricing arrangement (such
as barter), the export price is deemed to be the price at
which the imported product is first resold in its original
condition to an independent buyer.

Calculating the Normal Value in the Exporting or
Producing Country. The normal value is the price at
which a "foreign like product” is sold for consumption
in the producing or exporting country in usual com-
mercial quantities and in the ordinary course of busi-
ness, and at the same level of trade—in other words,
comparing wholesale sale to wholesale sale, or retail to
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retail—as the dumped product. But if the product is not
sold in the country where it is made or from which it
is exported, then the dumping margin is calculated by
comparing the dumped product to the price of a like
product exported to a third country where it is sold. If
there are insufficient third country sales, then a con-
structed value is used instead. Constructed value is the
price of the dumped product compared to the cost of
producing the product in the exporting country plus a
reasonable amount for selling, packaging, administra-
tion, and other costs and for a reasonable profit.

The ITA sends questionnaires to foreign exporters
requesting product cost and pricing data based on gen-
erally accepted accounting principles. The agencies rely
on the responses in determining the dumping margin.
Foreign producers have an incentive to respond accu-
rately: The LS. statute states that if any party fails to
cooperate or provide requested data or information to
the ITA or any US. agency, or if it cannot be verified,
then the agency may rely only on the facts that it does
have that are adverse to the noncomplying party.

Foreign Like Product. The export price of the dumped
product in the United States has to be compared to
the “foreign like product™ sold for normal value in the
exporting or producing country. Realize that many AD
actions are taken against an entire category, kind, or
classification of merchandise, not just on a single item
ar product. Therefore, the ITA must determine which
products to include in its price analysis and which to

exclude. Also keep in mind that in many cases the prod-
ucts sold by a manufacturer or producer in one country
are not like those sold in foreign countries. For exam-
ple, the range of qualities, specifications, or dimensions
may differ. The products may be packaged differently
or in different gquantities and bulk packs. For example,
in the home market, bed sheets may be packaged sep-
arately, with customers purchasing the flat sheet, fitted
sheet, and pillowcases individually. Howewver, in the
export market they may be packaged and sold as “sheet
sets” Adjustments must be made to make "like” com-
parisons. A foreign like product is merchandise pro-
duced in the same country and by the same person as
the allegedly dumped merchandise, or of the same com-
ponent materials, or of the same general class or king of
merchandise as that dumped in the United States. The
tariff classification of merchandise is identical in phys-
ical characteristics, whether the same or different firms
produce them, whether they are made of the same or
similar component materials, whether they are of equal
commercial value, and whether their use is for the same
purpose. The following case, Pesquera Mares Australes
Ltda. v. United States, illustrates a typical problem that
might face the ITA in determining a “like product” It is
actually one of the more readable opinions in this area
of the law, as most cases deal with far more complex
industrial product classifications than salmon. As you
read, consider how the agency made its decision and the
deference given to that decision by the Court of Appeals
for the Federal Circuit.

BACKGROUND AND FACTS

Pesquera Mares Australes, & Chilean salmon exporter,
was accused of dumping salmon in the U.S. market
at less than falr value. An AD duty petition was filed
in 1987 by the Coalition for Fair Atlantic Salmon Trade.
The LS. Department of Commerce {ITA] conducted an
irvastigation to compare the price of the salmon sold in
the United States with ita “normal value® in the home
market. Finding no sales of Mares Australes’ salmon in
Chile during that time, [TA based normal value on the
price of the salmon sold in Japan. However, while the
salmon sold in the United States was of the *premium™®
grade, the salmon sold in Japan was of both “pre-
mium" and “superpremium” grades. [TA nevenhelass
found that the salmon sold in Jepan and in the United

States had "identicel physical characteristics” and thus
ware "like products” as defined by the LS. statute. ITA
then included the price of the superpremivm Japanass
grade in its determination of normal velue_This resulted
im the ITA finding a larger dumping margin and impos-
ing higher AD duties. The duties were affirmead by
the Couwrt of International Trade, and Mares Australes
appealted 1o the Court of Appeals for the Federal Circuit

DYK, CIRCUIT JUDGE * * *

[Tihe antidumping statute specifically defines ®for-
eign like product,” as . . . merchandise which is fdenti-
cal in physical charscteristics . . . . In this case ITA .. .
sought to identify salrmon sold by Mares Australes to
Japan that was "ldentical in physical characteristics” to
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salmon exporied by that compeny to the United States.
It i=s ITAS interpretation of the phrase “identical in physi-
cal characteristice” that is at issue. * = ¢

Mares Australes argued that the super-premium
salmon it sold 1o Japan could not be considered “idan-
tical in physical charscteristics™ to the premium grade
salmon it eold to the United States. As evidence of this
distinction, the company stresaed . . | that certain phys-
ical defects [such ss external lacerstions to the salmon]
wearg present in premium but not super-premium
salmon; that super-premium salmon enjoyed a darker,
redder color than premium salmon; and thet it cus-
tormers in Japan, recognizing these physical and color
distimctions, paid higher prices for premium-grade
salmaon . . . . But ITA noted that “the record also con-
tains evidence that the distinctions betweean the twa
grades were, in practice, nominal ... "

As support for ita conclusion that super-premium
was not a commerncially recognized separate grade, ITA
also pointed to commercial practice in countries {other
tham Chile} exporting to Japan, whose salmon indus-
tries did “not recognize any grade higher than ‘supe-
rior” " [Inits final determination] ITA stated: * .. . The
Morwegian, Scottish, Canadian, and ULS. sslmon indus-
tries do mot recognize amy grade higher than "superior”
The "superior” grade ia conziatent with the premium
grade and permits minor defects . . . . Nonethelesa, sl
salmon in this renge are graded equally, and are com-
parable products in the market place. [NMotice of Final
Determination of Sales at Less Than Fair Value: Fresh
Atlantic Salmon From Chile, 63 Fed. Reg. 31411 (June
4, 1888]1. ITA thus determined that “salmon reported
as superpremivm are in fact of premium grade,” and
sccordingly compared the sales of both super-premium
and premium salmon to Japan to corresponding sales
of premium salmeon only in the United States. The prac-
tical consequences of ITA's decizion to classify the twao
grades of salmon as “identical in physical characteris-
tics™ was to increase Mares Australes” dumpling margin
from the de minfmis level {1.21%) to a final dumping
margin of 2.23%. * * *This case requires ws b interpret
the phrasa “identécal in physical characteristics™ as that
phrase appears in the definition of “foreign like prod-
uct® [LLS. Code]. In order to escemain the established
meaning of a term such as the word “identical.” it is
appropriate to consult dictionaries. There are a variety
of dictionary definitions of “identical.” Some require
exact identity. See, a.g., American Heritage Dicitio-
nary, 856 (3d ed. 1956) (defining “identical™ as “being
the same” and “exactly equal and alike®} . . . . Othars
allow “minor differences™ so long as the items are

Adjustments to Normal Value and Export Price.
A fair comparison often requires adjustments to either
the export price or to normal value to compensate for
differences in the sale—comparing “apples to apples.”

“essentially the same” See, e.g.. The American Heritage
Dietionary, 638 (2d ed. 1881) . . . . We find nothing in
the statute to suggest that Congress intended to depart
from the ordinary definition of the term “identical” But
that leaves the guestion of which of the two common
usages was intended by Congress: exactly the same or
the same with minor differences?

We conclude that Conpgress intended the latter
usage . . . - As Coalition for Fair Atlantic Salmon Trade
points out, Congress could hardly have intended to
reguire ITA in each and every instance to compare ail
the physical charscteristics of the goodz. It might not be
possible, for example, with certain types of merchan-
dise to “account for every conceivable physicel charac-
teristic” of that merchandige.

Despite our conclusion that Congress intended
to sllow identical merchandize to have minor differ-
ances, the phrase “identical in physical characteristics”
las used in the W.5. statute] remains ambiguous,
and, as we learn from Chewvron ULS. A, Inc. w. Nafursl
Resources Defense Council, Inc., 467 LS. 837 104 5.CL
2776 1884}, ITA has discretion to define the term.

The ITA has concluded that merchandise should
be considered to be identical deapite the existence of
minor differences in physical characteriatics, if thoss
minor differences are not commercially significant. We
conclude that this stendard sadopted by ITA constitutes
“a permigsible construction of the statute” We conclude
that this finding s suppored by substantial evidence,
and that it has been adequately explained. ® * *

Decision. The Chilean salmon exporter violated the
AD laws of the United States by selling foreign salmon
in the United States &t less than fair value. The super-
premium salmon sold by Mares Australes in Japan was
similar enough to the premium grade sold in the United
States to be considerad a “foreign like product” the price
of which should be included in determining the normal
value for purposes of calculating the dumping margin.

Case Questions

1. What is the purpose of comparing the price of
salmon sold in the United States to that sold in
Japan?

2. Why did Mares Australes not want the ITA to
compare the price of salmon sold in the United
States to the price of the "super-premium®
salmon it sold in Japan?

3. Explain the problem confronting the ITA n deters
mining *foraign like product” How did the court
define that term?

For example, if the German manufacturer of ball bear-
ings must pay a sales commission to sales representa-
tives for ball bearings sold in Germany but does not
pay commissions on sales to the United States, then
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the difference must be accounted for in the calculation.
Adjustments can be made for differences in the terms
and conditions of sale, the cost of ocean containers and
packaging, freight and warchouse expenses, customs
brokerage fees, insurance on the goods in transit, and
other expenses. Adjustments should also be made for
differences in taxes, advertising and sales commission
expensecs, quantity discounts, and other factors that
might legitimately cause the export price to be lower
than normal value. The federal law spells out the rules
for making adjustments in U5, dumping cases.

The Material Injury Reguirement

In U.5. administrative law, AD investigations are a bifur-
cated process. While the ITA determines if dumping
exists and calculates the dumping margin, the Interna-
tional Trade Commission must determine whether an
industry in the United States has been or is threatened
with material injury, by reason of dumped imports.
The Tariff Act of 1930 defines the domestic industry
as the “producers as a whole of a domestic like product,
or those producers whose collective output . . . consti-
tutes a2 major proportion of the total domestic produc-
tion of the product” The term domestic like product is
broadly defined as "a product which is like, or . . . most
similar in characteristics and uses with, the article sub-
ject to an investigation . . . Relevant factors include tariff
classification, physical characteristics and uses, chan-
nels of distribution, customer perceptions, and price.

Material injury is injury that is "not inconsequen-
tial, immaterial, or unimportant” In determining mate-
rial injury, the ITC must consider all relevant economic
factors, including (1) import volume, (2) the effect on
prices for like domestic products, and (3) the impact
on the domestic industry sales, profits, market share,
wages, uncmployment, growing inventories, and other
measures of economic health. A finding of material
injury must be reviewed every five years if the AD order
is still in effect at that time. The "material injury” stan-
dard under the AD law is less than the “serious injury”
standard in safeguard actions (studied earlier). Later in
the chapter, we will see that another ULS. unfair trade
law (on countervailing duties) will also rely on the same
definition of material injury.

WTO Dispute Settlement in Dumping Cases

In addition to AD actions being brought before U5, agen-
cies, WTO member countries can seek consultations and
dispute resolution with each other at the WTO. Although

private parties are not part of the WTO proceeding, indi-
vidual companies often have considerable influence in
which actions their governments take to the WTO.

The WTO panel may review a final AD order of
an administrative agency in the importing country to
determine if it is consistent with the WTO Antidumping
Agreement. The panel can look to see if the agency mis-
interpreted the provisions of the agreement or whether
it properly followed all administrative procedures in an
unbiased and objective manner. If the panel finds that an
AD order violates WTO rules, the panel can recommend
measures to be taken against the importing country:

The scope of review of an agency’s investigation and
AD order is limited. A dispute panel cannot reconsider
issues of fact determined during a dumping investi-
gation or overturn an interpretation of the agreement
made by the investigating agency. Thus, in reviewing
LLS. dumping cases, a panel must accept the facts as
found by the ITA and ITC in their investigations. This
standard of review is similar to the process found in the
United States in which courts of law review decisions
of administrative agencies. Of course, as discussed in
carlier chapters, an adverse ruling by the WTO Dis-
pute Settlement Body does not have legal effect on U5,
agencies or courts, but does permit other WTO coun-
tries who were party to the WTO proceeding to impose
retaliatory sanctions.

Dumping and Nonmarket Economy
Countries

The United 5tates has long had special rules for AD
investigations involving goods it imports from non-
market economy countries {WMEs). These are coun-
tries whose political and economic systems are rooted
in the socialist principles of a state-controlled economy.
The number of NME countries has declined greatly
since the late 19805 due to the fall of communist gov-
ernments and the integration of others into the world
cconomy. Some are still in a stage of transition. When
China entered the WTO, the United States {and EU)
agreed that they would treat China as an NME country
through 2016, and Vietnam through 2018. In determin-
ing if goods are being imported from an NME coun-
try, UL5. statutes give the ITA considerable discretion,
baut require the agency to look at the following factors:
(1) the extent to which the currency of the foreign coun-
try is convertible into the currency of other countries,
{2) the extent to which wage rates in the foreign country
are determined by free bargaining between labor and
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management, {3} the extent to which joint ventures or
other investments by firms of other foreign countries
are permitted in the foreign country, (4) the extent of
government ownership or control of the means of pro-
duction, and (5) the extent of government control over
the allocation of respurces and over the price and out-
put decisions of enterprises.

In AD cases involving NMEs, it is difficult or even
impossible to determine the "normal value” of mer-
chandise sold in an NME country becauose of likely
government manipulation of costs and prices. Instead,
the ITA looks at the value of the factors of production
that would be incurred if the subject merchandise had
been produced in a surrogate market economy coun-
try that is at a level of economic development compara-
ble to that of the NME country and that is a significant
producer of comparable merchandise. The factors of
production include raw materials used, hours of labor
required, energy and utilities consumed, capital costs
and depreciation, packaging, other general expenses,
plus a reasonable amount for profit. The ITA presumes
that the normal value established by the factors of pro-
duction method is applicable to all firms in that indus-
try, unless in an AT} duty action a firm can prove that it
is a “market-oriented exporter”

Market-Oriented Exporters. In countries with a his-
tory of socialist or communist control, the transition
to a market economy does not occur overnight. Rather,

it might take place in steps, with the government free-
ing certain market sectors to competition or by sell-
ing state-owned companies through privatization. So,
even if the exporting country has an NME, the ITA
may look to see if the particular firm producing the
dumped products in that country is a market-oriented
exporter. A market-oriented exporter is an exporting
firm in an NME country that is not under government
control and that does business on competitive terms.
Generally, management negotiales export contracts
and prices autonomously, and the government does not
share in the profits of the firm. Some industries in an
NME country can also be considered market-oriented
industries. A market-oriented industry is one in which
resources (materials, energy, etc.) and labor costs are
procured at free-market prices, where there is little gov-
ernment invelvement in controlling production and
capacity decisions, where prices are set by markets, and
where the producers are mostly privately owned. Very
few industries in NME countries have ever been given
market-oriented industry status in US. AD actions.

In the following case, Bulk Aspirin from the People's
Republic of China, a French-owned chemical giant with
a plant in the United States petitioned the government
for ADY duties against its Chinese competitors. As you
read the case, and especially the comment that follows,
consider the ironies in the case, the impact of the AD
laws on workers and consumers, and the place of dump-
ing laws in the future of the global economy.

BACKGROUND AND FACTS

Rhodia Pharma Solutions 2 one of the world's leading
menufacturers of specialty chemicals, including ace-
tyl-salicylic acid (bulk aspirin). With corporate head-
quarters in France, it has about 25,000 employees in
offices and manufacturing plants in the United States
and throughout the world. In 1888, Rhodia filed a peti-
tion with the Department of Commerce {ITA] alleg-
ing that imports from the People's Republic of China
(FRC) wers being dumped in the United States for lass
than falr value. Bassd on industry information, Rhodia
beliewvad that thelr custormers wers paying less than hetf
of Rhadia's price for the same product. Mo other firms
Jeined the petition, and Rhodia was apparently the only
producer of aspirin in the United States at the time.
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Ahodia’s petition identified several potential Chiness
exporters of bulk aspirin. Only teo Chinese firms, Jilin
and Shandong, responded to the petition. The ITA sent
guestionnaires to Jilin and Shandong and to the Chi-
nese government, asking that it be forwarded to other
Chinese producers. Jilin and Shandong responded with
the price and market information reguested by tha ITA
Mo other Chinese firms responded. After an investigs-
ticn, the agency aued this preliminary determibnation.

PRELIMINARY DETERMINATION

The ITA has treated the PRC as 8 nonmarket economy
{“MNME"]} country in all pest AD investigations. A desig-
nation as an MME remains in effect until it is revoked
by the ITA

COntimues
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continuad

Separate Rates: Both Jilin and Shandong have
requested saparate company-specific rates. Thess
companies have stated that they are privately owned
cormpanies with no elemeant of govermment ocwnership
orf control. To establish whether a firm ls sufficiently
independent from governrment contral to be entitied to
a separate rate, the ITA analyzes each exporting entity.
Umder the separate rates criteria, the [TA assigns ssp-
arate rates in MME cases only if the respondants can
demonatrate the absence of both de jure and de facto
governmental control over export activities.

Absence of De Jure Control: The respondents have
placed on the record & number of documents to demon-
strate sbsence of de jure gowernment control, including
the Forsign Trade Law of the People’s Republic of China
and the Company Law of the People’s Republic of China.
The ITA has analyzed these laws in prior cases and
found that they establish an absence of de jure control
. .. ower gxport pricing and marketing decisions of firms.

Abszence of De Facto Control:  Shandong and Jilin have
each asserted the following: (1) they establish their own
export prices; (2] they negotiate contrects without guid-
ance from any governmental entities or organizations;
{3} they make their own personnel decizions: and [4)
they retain the proceeds of their export sales and use
profits according to their business needs withaut any
restrictions. Additionally, these two respondents have
stated that they do mot coordinate or consult with other
exporters regarding their pricing. This information sup-
ports & preliminary finding that there is no de facta
governmental control of the export functions of these
companies. Conssquently, we preliminarily detarmine
that both responding exporters have met the criteria for
the application of separate rates.

Use of Facts Asailable: The PRC-Wide Rate: U.S. import
statistics indicate that the total guantity of U5, imports
of aspirin from the PRC iz greater than that reported by
Jilin and Shandong - - - . Accordingly, we are applying a
single antidurnping deposit rete —the PRC-wide rate-to
all axporters lother than Jilin and Shandong] based on
our presumption that the expornt activities of the compa-
niea that failed to respond to the ITA's guestionnaire are
controlled by the PRC government. The PRC-wide anti-
durmping rate is based on adwverse facts available. The
exporters that decided not to respond in any form to
the ITA's guestionnaire failed to act to the best of their
ability in this investigation. Thus —we are assigning the
highest margkn in the petition, 144.02 percent, which is
higher than any of the calculated marging. ® *®

Mormal Value In the Surrogate Country: [The Act]
requires the ITA to value the NME producer's factors
of production, to the extent possible, in one or more
market economy countries that: (1) Are at a level of
economic developrment comparable to that of the NME,
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and (2] are significant producers of comparable mer
chandise. The ITA has determined that India, Pakistan,
Sri Lanka,. Egypt. Indonesia, and the Philippines are
countries comparable 1o the PAC in terma of oversll eco-
nomic developrment. We hawve further determined that
India is a significant producer of comparable mearchan-
dise. Accordingly, we hawve calculated NV using mainky
Indian values, and in some cases U.S. export values, for
the PRC producers’ factors of produsction. * * ®

Factors of Production: [W]e calculated NV based on
factors of production reported by the companies in
the PRC which produced aspirin and sold aspirin to the
Linited States. Ouwr NV calculation included amounts for
materials, labor, energy, overhead, 56 & A, and profit
To calculate NV, the reported unit factor quantities were
multiplied by publicly available Indian and U.5. export
price values,

Decision. EBased on the cafculations of normal value,
two producers, Jilin and Shandong, were able to show
thiat thedr export pricing was not under govemiment con-
trol and received separate AD duty rates based on their
individual durmping margins (which ranged from 4 to
42 percant). Bulk aspirin imports from all other Chinass
exporters recaived the PRC-wide rate of 144 percent.

Comment. Shortly thereafter, the Couwrt of Interma-
tional Trade reversed parts of the ITA's methodology of
abtaining surrogate values for certaln factors of produc-
tion because it was not besed on substantial evidence.
Rhedia v. U.S. 240 E Supp. 2d 1247 [CIT 2002). The ITA
then changed its methods of calculating overhead and
labor, with the result that Jilin and Shandong's AD
duties were cut to zero, although the PRC-wide rate was
not affected. In 2003, a Rhodia representative stated
in testimony before the U.5. Howse of Representatives
that at first the new duties had helped it regain custom-
ers and becoma profitable sgain, but when ITA changed
its methodology and the AD duties disappeared, so did
its customers. Rhodia's business in the United States
had been devastated. And with that, Rhodis closed the
laat remaining azpirin plant in America and moved it
to—you guessad it—China. A few years later another
Chiness imporer of bulk aspirin, Bimeda, petiticned for
a review of the antidumping duty order, asking that the
AD duties be remowved. s logic was that since Rhodia
had closed its LS. plant, and there was no longer any
aapirin produced in the United States, that thera was no
longer any “like domestic product” —and therefore AD
duties were now inapplicable. The ITA agread. (68 FR
35286, 60 FR 77T26).

Case Questions

1. What are the special problems of determining
the dumping margin of goods exported from an
MME country?
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2. What is the difference between de jure and de
facto control by the government over Jilin and
Shandong? Did either exist?

3. Why Is the ITA using a surrogate country, India,
to determine nommal value?

4. What are the functions of U.5. AD duty laws?

Explain.

UNFAIR IMPORT LAWS:
SUBSIDIES

There are government programs in all countries that
grant benefits to local industries and firms to achieve
some specific social or economic objective or for
the greater social good. They might be tax credits to
encourage alternative energy technologies or conserva-
tion, grants to the defense industry to aid in the devel-
opment of new technologies or weapons, or incentives
to rebuild old factories. Some subsidies are used to pro-
tect critical domestic industries, such as steel, aircraft,
or agriculture. For instance, a government that enacts
a tax credit for homeowners who install insulation, or
energy efficient windows, is subsidizing the purchase
and installation of those products to achieve environ-
mental and economic objectives, whether those objec-
tives are conservation or just a boost for makers of
insulation and windows.

All nations grant subsidies to virtually all segments
of their economies, incloding manufacturing and agri-
culture (recall our discussion of agricultural subsidies
in Chapter 10). The EU, the United States, and Japan
each spend tens of billions of dollars annually on agri-
cultural subsidies alone, incloding direct payments to
farmers. These programs create a problem in interna-
tional trade relations when they are in the form of sub-
sidies that give an unfair cost/price advantage in foreign
export markets.

Subsidies have long been recognized as damaging to
the international economy. Subsidized industries can
sell their products in foreign markets at prices lower
than would otherwise be possible, which distorts trade
patterns based on comparative advantage and gives an
unfair competitive advantage to subsidized industries.
Subsidies might also encourage firms to embark on
commercial ventures that, once the subsidy ends, may
prove unprofitable or commercially disastrous. A good
example is the Concorde supersonic aircraft, which

5. While many U.S. jobs were unfortunately at stake
in the precesedings, do you not see irony in the
fact that U.5. laws were used to protect a French
miultinational { Rhodia) from low-cost dumping by
a Chinese company, all while maintaining higher
aspirin prices for American conaumers?

could fly from Europe to the United 5tates in less than
half the time of a regular jet. The aircraft’s development
by a consortium of Enropean companies was spurred
not by demand, but by a host of EU subsidies. In com-
mercial use, the plane turned out to be highly unprof-
itable. The last Concorde was taken out of service in
2003. Without the subsidy, the plane would likely have
proved too costly to have merited production in the

Government subsidies for a program as large and
well known as the Concorde, of course, are a matter
of public information; however, most subsidies involve
industries and products that are smaller, less known,
and less glamorous. fust a quick glance at recent subsidy
cases shows products such as crepe paper, electric blan-
kets, narrow woven ribbons, furniture, or endless vari-
eties of food, chemicals, or steel products. The fact that
a subsidy might exist on an imported product is usually
discovered by a competing firm that is affected by the
unreasonable or unexplainable low prices foreign com-
petitors offer to customers. Not surprisingly, knowledge
of pricing, as well as rumors about government aid
programs that affect pricing, fly quickly throngh most
industries. If a subsidy (or dumping, for that matter) is
expected, it is usuvally the affected industry that brings
this to the attention of the appropriate government

agency i iks country.

WTO Agreement on Subsidies and
Countervailing Measures

Subsidies are regulated by the original 1947 GATT
agreement and by the 1994 WTO Agreement on Sub-
sidies and Countervailing Measures (SCM Agreement).
The SCM Agreement defines subsidies, clarifies those
subsidies that are permissible and those that are not,
and sets out the procedures for resolving subsidy dis-
putes. Countries with subsidy disputes can request
consultations with the WTO asking that the subsidy be
withdrawn. The following products seem to be those
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most often brought to the WTO for resolution (not
just those involving the United States): agriculture {e.g.,
corn, sugar, cheese, cotton, animal feed), lumber, steel,
aircraft, buses, aluminum, paper, washing machines,
biodiesel fuel, textiles and apparel. automobile parts,
wind generators, wines, computer memory, leather,
galmon, and footwear,

Later in this chapter we will learn that most coun-
tries have their own internal, administrative remedies
against unlawful foreign subsidies. These remedies,
which we will learn are called "countervailing duty”
actions, can be initiated by private firms. First, we look
at the basic concepts.

Definition of a Subsidy. A subsidy is defined in the
SCM Agreement as a financial contribution, including
any form of income or price support, made by a gov-
ernment that confers a benefit on a specific domestic
enterprise or industry. Examples of financial contribu-
hons are:

1. Directly transferring money or grants, making loans
at less than prevailing commercial interest rates,
or providing loan guarantees that allow the com-
pany to receive loans at rates more favorable than
nonguaranteed commercial loan rates.

2. Not collecting revenue or taxes otherwise due or
providing tax credits.

3. Providing investment capital in a private company
if the investment decision is inconsistent with the
usual practices of private investors.

4. Furnishing goods or services (including the supply
of energy or natural resources) other than general
infrastructure.

5. Purchasing goods from firms at a higher price than
would be paid in the marketplace.

Two key concepts to remember: there must be a
financial contribution from government, and it must
confer a benefit. Many WTO panels have addressed the
meaning of these terms. Generally, the financial con-
tribution must be made by government on terms that
are more favorable than would otherwise be available in
the marketplace, and the benefit must make the recipi-
ent better off than it otherwise would have been. Some
examples will follow below.

WTO Rules Apply to “Specific Subsidies.” The SCM
Agreement only applies to subsidies considered to be
“specific.” Nonspecific subsidies are not prohibited. A

specific subsidy is one given to a select company or

limited number of companies, to a select industry or
group of industries, or to firms in a select geographical
region of a country. A subsidy is usually specific unless
eligibility is automatic upon the meeting of certain
neutral, objective criteria. For instance, suppose that
tax anthorities allow all corporate taxpayers to deduoct
§50.000 of the cost of new machinery as an ordinary
operating expense in the year of purchase instead of
the 525,000 that had been allowed. Because the cri-
teria for qualifying for the tax reduction is objective
and neutral, made generally available to all taxpayers,
and does not favor one company or one industry over
another, it is not specific and does not fall under WTO
rules. Of course, government programs that benefit
industry are common. 5o, clearly, not all specific subsi-
dies are impermissible. For a specific subsidy to violate
WTO rules, it must either be a prohibited subsidy or an
actionable subsidy.

Prohibited Subsidies. The SCM Agreement provides
for two types of subsidies: prohibited subsidies and
actionable subsidies. Prohibited subsidies are imper-
missible per se and banned under all conditions.
Their harmful effects are presumed; no proof is nec-
essary to show that they cause any adverse effects to
a foreign country or foreign competitor because they
so clearly distort international competition between
firms. The two types of prohibited subsidies are
export subsidies and import substitution subsidies.
An export subsidy is made available to domestic
firms upon the export of their products or made con-
tingent on export performance. Examples of export
subsidies might include a grant or tax credit to cover
the cost of transportation of goods from a manufac-
turing site to an ocean port for shipment to foreign
customers, a tax credit for energy consumption for
use in manufacturing goods for export, or the spe-
cial tax treatment of income earned on export sales.
Another prohibited export subsidy is a loan from a
government agency on terms not available from com-
mercial banks, and which is either conditional on the
export of goods to a foreign customer or repayable
only out of the proceeds of a contract of sale with a
foreign customer. All export subsidies are deemed to
be specific, as discussed in the last section, because
they target a specific group of recipients—exporters.
An import substitution subsidy is a government
subsidy whose payment is contingent on its recipient
using or purchasing domestically made goods over
imported goods,
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Actionable Subsidies. Actionable subsidies, also
Enown as adverse effects subsidies, are subsidies
that are not astomatically prohibited, but may still be
“actionable” because of their harmful effect. An action-
able subsidy is one that (1) canses material injury to the
domestic producers of a like product in the complain-
ing country, (2) violates a trade agreement, or {3) causes
“serious prejudice” to the interests of the complaining
country. An actionable subsidy exists if the subsidy
exceeds 5 percent of a product’s value, if the subsidy
covers a firm's operating losses, or if the government
forgives a debt owed to it. Actionable subsidies must
also have been the cause of significant price undercut-
ting, price suppression, or lost sales in the same market.

Upstream Subsidies. An upstream subsidy iz a
subsidy bestowed on raw materials or component
parts (Tinputs”) for use in an exported product. For
instance, a subsidy on coal might also be considered a
subsidy on steel made in furnaces that burn that coal.
A subsidy on European wheat might be considered a
subsidy on Italian pasta made from that wheat. Simi-
larly, a subsidy on live swine might be considered an
upstream subsidy of processed pork exports. Upstream
subsidies are subject to CVD duties if the input prod-
uct is made available at a below-market price and has a
significant effect on lowering the cost of manufactur-
ing the final product.

Countervailing Duty Actions

Subsidies can also be addressed through national
administrative proceedings in the country to which the
subsidized goods are imported. All trading nations have
some administrative process for addressing subsidized
imports. These are commonly called countervailing
duty actions. A countervailing duty (referred to in this
chapter as a CVD duty) is a special tariff, levied in addi-
tion to the normal tariff, imposed on imports of sub-
sidized goods for the purpose of offsetting the subsidy.
The result is that the cost of imported goods is brought
back to where it would have been had the goods not
been subsidized. The wse of a CVD duty discourages
subsidization, eliminates market distortions and the
harmful effects of the subsidy, and protects domestic
industry in the importing country from injury. A CVD
action may be brought at the same time as the WTO dis-
pute settlernent action. However, only one form of relief
is available: either the CVD or some other countermea-
sure approved by the WTO. All CVD laws must comply
with the SCM Agreement.

Countervailing Duty Actions in the United States.
LS. CVD laws date as far back as the late 1800s. The
laws changed little over the years until recent decades,
when they were revised to comply with the requirements
of the SCM Agreement. CVD actions are administrative,
similar to that nsed in AD duty cases, described earlier.
In the United States, an action is begun by the filing of
a petition with both the ITA and the ITC. The ITA may
initiate an action on its own, but that does not occur
frequently. If the ITA finds that a subsidy exists, and
the ITC finds that it caused material injury to domes-
tic producers, then a CVD order may be awarded. (The
standard for material injury is the same as for AD duty
actions, described earlier.) It generally takes from 12 to
13 months for an order to be issped.

Subsidies and Nonmarket
Economy Counliries

For many years, the CVD law did not apply to imports
from nonmarket economy countries, including China
and Vietnam. The Department of Commerce, which
manages the ITA, did not believe that Congress
had intended to apply the CVD law to government-
controlled, centrally planned, nonmarket economy
countries, where many producers and export firms are
little more than government agencies acting as private
firms. After all, it could be argued that “everything and
anything” might be subsidized, so a real determina-
tion of a subsidy was impossible. Several federal courts
agreed, most recently in GPX Infernational Tire Corp
v L5, 666 FE3d 732 (Fed. Cir. 2011), and held that the
CVD law could not be applied to nonmarket economy
countries. Moreover, imposing both AD and CVD
duties to the same products would be "double counting™
in violation of the WTO SCM Agreement. However, by
the mid-200s, China’s economy had undergone many
structural changes. There was increasing private own-
ership of Chinese firms {including American and global
foreign investment) and a loosening of state control
over many industries. In addition, there was a grow-
ing U.5. trade imbalance with China, and increased
demands from members of Congress to stop Chinese
subsidies. Thus all CVD investigations against Chinese
subsidized imports were in jeopardy.

In 2012, the U.S. Congress enacted new legislation
(an amendment to the Tariff Act of 1'930) specifically
applying the CVD law to subsidized imports from
nonmarket economy countries, primarily focused on
China and Vietnam, However, TV Ds will not be used
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if essentially there is no or little private investment, and
if the ITA is unable to measure government subsidies
because the economy of that country (and thus its for-
eign trade organizations) is essentially comprised of a
“single entity” The law also contains a special provision
to avoid “double counting” in cases where both AD and
CVD duties might both be imposed on the same goods.
These rules apply to both China and Vietnam.

Exports from Newly Privatized Enferprises. What
happens when a state-owned enterprise transitions into
private ownership? Do the sobsidies once provided
when the enterprise was government owned continue
to benefit the now privately owned firm? Understand
that state-owned enterprises exist not just in nonmar-
ket economies or socialist countries but also in many
countries that we think of as being “free market™ or
“capitalist.” These inclode Western nations like the
United Kingdom, Sweden, and France, as well as devel-
oping countries such as Mexico, Chile, and Brazil. For

example, government ownership of communications or
energy industries is not unusual.

Since the late 19805, there has been a worldwide
trend away from government ownership of industry
and toward private investment. Known as privatiza-
tion, the term refers to the process by which a govern-
ment sells or transfers government-owned industries or
other assets to the private sector.

The next case, Unifed States—Countervailing Mea-
sures Concerming Certain Products from the European
Communities (" European Steel”), sees the largest Euro-
pean steel mills go from their days of near-financdial col-
lapse in the late 1960s, through a government bailout
and the privatization of ownership, decades later. The
United States believed that the financial contributions
made to the firms while they were government owned
were benefits that passed through to the newly pri-
vatized companies. This, in turn, continued to permit
low-cost steel exports to the United States. The issue
ultimately reached the WTO Appellate Body in Geneva.

United States—Countervailing Measures Conceming Certain

munities (" European Steel”)

BACKGROUND AND FACTS
Diuring the 1960s and 1870, the European stesl indus-
try was near financial collapze. With the support of labor
groups, the largest firms were kept alive with govenn-
meant monay, low-interast loans, and eguity Investments
fromm European governments. Many mills becamea gov-
erament owned. In the sarly 18980s, the eguivalant of
tens of billions of dollars of public money was used to
keep the mills renning. The money financed operations,
revitalized equipment, lowered the firms® debt, trained
steelworkers, and permitted the export of low-priced
steel. The United States responded with a host of trade
remedies, including CVD duties. When the politcal cli-
mate changed in Europe, governments decided to sell
off their interests to private imvestors in free-market stock
gales. Since 1988, many large stesl mills heve been pri-
vatized, including British Stesl [today Corus), Germany's
Searstahl, France’s Uzinor, end others. The new privately
owmed companies continued to sell stesl in America.
The International Trade Administration impozsed
CAVD duties on European steal imports despite the fact
that the European mills had bean privatized. The agency
believed that the bensfits granted while the companies
were government owned continued to “pass through®
to the same steel companies (arguing that the compa-
nies were still the “same legal person”) even after the

Tl " P g 1 T Tt

change in ownership. After all, it was assumed, the new
shareholders received the modern equipmeant, trained
workera, and other assats paid for by the government
The European Communities maintained that the privat-
izations took place &t arm’s length and for fair market
value, that the government mo longer had any owner
ship interest or control, and thus that public monies
were no longer subsidizing steel production. The EC
argued that the U.S. “samea perzon” rule violates the
WTO Agreement on Subsidies and Countervailing Mea-
sures [SCM Agresment]. Consultations between the
governments failed, and in 2001, the EC requested that
the WTO Dispute Settlement Body convene & dispute
panal. After the decigion of the panel, the United States

appeaaled to the Appellate Body.

REPORT OF THE APPELLATE BODY * * *

[Wle find that the Panel erred in concluding that “[p]
rivatizations at arm's length and for fair market value
mimat lead to the conclugion that the privatized producer
paid for what he got and thus did not get any bene-
fit or advantage from the prior financial contribution
bestowed upon the state-owned producer” [emphasis
Panel’s] Privatization at arm’s length and for fair market
value may result in extinguishing the benefit. Indeed,
we find that there is a rebuttable presumption thet a
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benefit ceases to exist afier such & privatization. Never
theless, it does not necessarily do so. There ks no inflesd-
ble rule requiring that imeestigating authorities, in future
cases, aufomatically determine that a "benefit™ derived
from pre-privatization financial contributions expires
following privatization at arm’s length and for fair mar-

ket value. It depends on the facts of each case, ® # ¥

With all this in mind, we now turm fo the adminis-
trative practice of the [ITA] that is the source and sub-
ject of this disputs . . . . Generally, the ITA applies thea
“game perscn” method to countarvailing duty determi-
nations following & change in ownarship, * « *

The Panel stated, and the United States agread
before the Panel eand on appeal, that the “same person”®
method requires the ITA to "consider that the benefit
attributed to the state-owned producer can be automat-
hcally attributed to the privatized producer without any
examination of the condition of the transaction” when
the agency determines the post-privatization entity is
not & new legal peraon. it is only if the ITA finds thet a
neww legal person has besn created that the agency will
make & determination of whether a benefit exists, and,
in such cases, the inguiry will be limited to the subjact
of whether a new subsidy has been provided to the new
owmers. Thus, under the “same person™ meathod, when
the ITA determines that no new legal person s created
&8 a result of privatization, the ITA will conclude from
this determination, without amy further analysis, and
irreapective of the price paid by the new owners for the
newely-privatized enterprise, that the newly privatized
enterprise continues to recelve the benefit of 3 previous
financial contribution. This approach is contrary to the
SCM Agreeament that the investigating suthority must
take into account in an administrative review *positive
Information substantiating the need for a review” Such
information could relate to developments with respect

BEYOND UNFAIR:
EXTRAORDINARY TRADE
REMEDIES

There are two extraordinary, seldom-used remedies that
a president and the executive branch can use to protect
domestic industry from foreign competition. They are
seldom used becanse it's been widely thought that they

are economically unnecessary and difficult to employ in
today’s global trading system based on rules and inter-
national agreements.

Imports that Threaten National Security

Mo nation wants its national security and defense to be
totally dependent on foreign imports for a guaranteed

to the subsidy, privatization at arm’s length 2nd for fair
market value, or some other information. Tha “same
person” method impedes the ITA from complying with
its obligation to examine whether a countervailable
“benefit™ continues to exist in a firm subseqguent to that
firm's change in ownership. Therefore, we find that the
“same person” method, as such, s inconsistent with . . .
the SCM Agreemeant.

Decislon. The Appellate Body found that in CVD
actions, national administrative agencies must con-
sider a broad range of criteria on & case-by-case basis
in determining whether prior subsidies to a former
government-owned company have *passed through®
to the newly privatized company. The “same person”
tegt used by the ULS. Department of Commerce violated
the SCM Agreemeant.

Comment. In 2003, tha ITA announced & new rule
based on the presumption that & government subsidy
can benefit 8 company over a period of time, corre-
sponding to the useful life of the assets. Howewver, the
presumption is rebuttable if it can be shown that the
gowernment sold its ownership of all or substantially
all of & company or its essets, retaining o control, and

that the sale was an arm's-length transaction for fair
market value.

Case Questions

1. What is “privatizetion” and how might it affect a
subsidies cega?

2. Why did the ITA conclude that the EC steel mills
were the “same legal person”?

3. What factors should be conzidered in determin-
ing whether the European mills were still banefit-
ing from earlier subsidies?

supply of raw materials or essential defense-related arti-
cles. The Trade Expansion Act of 1962 (Section 232),
enacted during the height of the cold war, gives broad
and somewhat vague power to the president to take
“necessary” action to limit imports that could “threaten
or impair the national security. The Department of
Commerce (in consultation with the Defense Depart-
ment) may investigate and report to Congress on the
effect of imports on national security. The depart-
ment considers the projected needs of US. defense and
“essential” civilian functions, the ability of US. indus-
tries to provide the materials and products needed, and
evaluates the impact of foreign imports on American
firms to provide those for the nation. The investigation
and reports are based on public hearings and reports.
If the president agrees with the investigation that a raw
material or article is being imported in such quantities
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or circumstances that can impair national security, the
president may negotiate with a foreign country or take
other action that he or she “"deems necessary to adjust™
(19 US.C. 1862) or restrict those imports. Although
investigations and actions are extremely rare, a presi-
dent in the future could interpret this statute broadly to
protect certain LS. industries when other legal alterna-
tives are not available.

Import Surcharge in a Balance-of-Payments
Emergency

In Chapter 9, we saw how WTO rules permit a coun-
try, particularly a developing country, faced with a bal-
ance-of-payments crisis to take extraordinary corrective
action to limit the outflow of foreign exchange by limit-
ing imports. Section 122 of the Trade Act of 1974 allows
a US. president to also impose a temporary (up to 150
days unless reauthorized by Congress) "surcharge”
on imports, but only up to 15 percent of the value of
the goods, or temporary quotas. The legality of a ULS.
president to today declare a balance-of-payments emer-
gency would be questionable, in part because it would
be difficult for the United States to justify an emergency
under WTO rules, because of the status of the US. dol-
lar in world currency markets, and becanse its use could
prove to be disruptive to the affected industries and the
US. economy. Nevertheless, it is still within a president’s
statutory power to do so.

ENFORCEMENT AND
JUDICIAL REVIEW IN UNFAIR
TRADE CASES

At the end of 2016 the U.S. government was actively
enforcing 370 ADVCVD orders, of which almost one-
half involved foreign steel imports. S5ome dumping mar-
gins reached over 600 percent.

The Trade Facilitation and Trade Enforcement Act of
2016 now permits the UL5. Costoms and Border Pro-
tection (CBP) to investigate claims that a ULS. importer
may have made materially false statements in an import
document or otherwise evaded AD or CVD duties.
The civil penalties can be severe, even allowing CBP to
require offending importers to deposit ADVCVD duties
in advance of future entries. The case can also be rec-
ommended for criminal prosecution. Congress also
required that future trade agreements of the United

States include provisions for mutual aid and coopera-
tion in combatting ADYCVD evasion.

Preventing Companies from Circumventing
the AD/CVD Laws

The term circumvention, as used in this chapter,
includes any attempt by an exporter or importer to
unlawfully or deceptively evade import restrictions or
duties, including AD/CVD duties. For example, assume
that there is an ADYCVD duty on imports of a specific
type of Chinese steel. A company may not simply route
that steel to Vietnam for "minor or insignificant”™ pro-
cessing and then enter it into the United States while
“passing it off " as Vietnamese steel. Similarly, parts or
components of merchandise subject to an ADYCVD can-
not simply be imported into the United States and then
merely subjected to "minor or insignificant™ assembly
in the United States for the purpose of avoiding ADY
CWV I} duties. It could be said that circunmmvention is essen-
tially a "shell game™ created to evade the law. The term
anti-circomvention refers to those laws and penalties
intended to discourage circumvention. The Tariff Act of
1930, as amended, is an American statute intended to
discourage drcumvention of the ADYCVD laws such as
those in the above examples. Other nations, including
Auwstralia, India, and the ELU, have anti-circumvention
laws as well. OF cowrse, if the drcumvention 15 fraudulent,
such as submitting a false certificate of origin or customs
document, then there are other statutes and severe penal-
ties that would also apply. The term “drcumvention” has
additional meanings in relation to intellectual property
rights and digital trade not covered in this chapter.

Jadicial Review

Administrative decisions of the International Trade
Administration and the International Trade Commis-
sion, and appeals from Customs and Border Protection,
are reviewable in the LS. Court of International Trade.
ITA and ITC decisions may be appealed to the court if
they are final decisions or if they are negative determi-
nations. A negative determination is a decision by the
agency cither to not initiate an investigation or that a
material injury does not exist. If an AD determination
involves Canadian or Mexican goods, appeals may be
made to a binational arbitration panel established under
the North American Free Trade Agreement. Appeals
from the Court of International trade go to the United
States Court of Appeals for the Federal Circuit (CAFC)
in Washington, DC.
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CONCLUSION

Most readers are familiar with the economic and politi-
cal arguments over free trade versus protectionism. We
made every effort to avoid this and to focos on these
izsues from a legal perspective. We looked at how ULS.
law and administrative procedures permit tariffs to be
used, temporarily, as an emergency safeguard against
increased imports that threaten serious injury to a
domestic industry. We also saw how US. law specifi-
cally defines dumping and subsidies, and how lawful
administrative procedures use precise calculations to
measure AD and CVI} duty remedies, and then only
to prevent material injury to a domestic firm. The rules
are agreed-to by trading nations, and to borrow from
an analogy, are intended to apply a surgeon’s scalpel to
trade remedies—not overly broad, politically motivated
protectionism that could lead to a trade war. Of course,
we also saw how a president has the legal authority from
Congress to protect the United States from becoming
dependent on supplies of imported raw materials or
defense-related products. A president determined to
protect what he or she perceives as a vital American
“national security” industrial interest can act with broad
discretion. We hope, in any future debate over free trade

1. The terms "safeguard,” “import relief,” and "adjust-
ments to imports” all refer to the WTO-recognized
rights of a nation to protect a domestic industry
from increasing foreign imports.

2. The WTO Agreement on Safeguards provides that a
member may apply a temporary safeguard measure
{e.g.. increase tariffs) to a product only if that prod-
uct “is being imported in such increased quantities
and under such conditions axs to cause or threaten
to cause serious injury to the domestic industry
that produces like or directly competitive produocts”
WTO safeguards are global safeguards, meaning
that they must be applied to imports of specific
products without regard to the country of origin.

3. In the United States, the International Trade
Commission (ITC), an independent agency of gov-
ernment, investigates safeguard actions and conveys

versus protectionism, that these lessons will better pre-
pare readers to sort through the political rhetoric and
to understand the role of the president and the execu-
tive branch, the role of an independent agency such as
the ULS. International Trade Commission, the function
of the World Trade Organization, as well as America’s
position as a global trade leader.

Anyone interested in additional reading on the law
or economics of international trade from a US. per-
spective should consider using the reports and publica-
tions of the LS. International Trade Commission (ITC).
It produces authoritative reports that examine trends
in international trade and analyze the impact of trade
and trade agreements on American industries. Readers
who want to know more about bringing and handling
unfair trade actions in the United States should consult
the Antidumping and Countervailing Duty Handbook,
published by the I'TC (latest edition). The text is an
excellent summary and informal resource for business,
Another excellent source of information from the ITC
is The Year in Trade: Operation of the Trade Agreements
Program (latest edition). For statistical data on unfair
import cases, see Import Injury Investigations Case Sta-
tistics (latest edition). All three publications are avail-
able from the I'TC website.

its recommendations to the president. The willing-
ness of the president to protect an industry depends
on national interests and the president’s own eco-
nomic and trade philosophies.

4. Trade adjustment assistance is available to workers,
firms, and farmers whose jobs are lost to foreign
imports or by the relocation of factories to foreign
countries.

5. Dumping is the unfair trade practice of selling
goods in a foreign country for less than the normal
value of domestic like products in the producing
or exporting country. It is a form of international
price discrimination by exporters. National laws
and practices on AD must follow the basic frame-
work of the WTO Agreement on Antidumping. AD
duties can only be imposed on dumped products
by the country of import where the dumping causes
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of threatens material injury to a domestic industry
producing like products. Much of the litigation in
this area involves determining normal value and the
calculation of the dumping margin. In the United
States, the International Trade Administration
determines the dumping margin, and the Interna-
tional Trade Commission determines if the dump-
ing caused material injury to domestic industry.

- A subsidy is a financial contribution or benefit con-

ferred by a government to a domestic firm or firms,
directly or indirectly, to achieve some industrial,
economic, or social objective. Subsidies that are
prohibited include export subsidies, import substi-
tution subsidies, and adverse effects subsidies. The
WTO Agreement on Subsidies and Countervailing
Measures permits the country of import to impose
CVD duties on illegally subsidized imports to off-
set the value of the benefit. In the United States, the
ITA determines the amount of a subsidy, if any; and
the ITC determines material injury.

. The United States now applies the ULS. CVD duty

law to nonmarket economy countries, including
China and Vietnam. This change in policy was
due to the growing influx of Chinese imports into
the United States, the increasing privatization of

Chinese firms, and the demands from members of
Congress to stop Chinese subsidies.

8. Throughout the area of unfair trade law, the deci-

(ELN

sions of the WTO Appellate Body in Geneva, Swit-
zerland, are becoming increasingly important. In
several cases, the United States has had to reform
or repeal its laws and administrative practices to

comply with WTO rules.

. Books and articles on the economics of dumping

and subsidies could fill entire libraries. Readers
interested in this area should consider furthering
their theoretical study of international economics or
the economics of international trade.

There are two extraordinary trade remedies that
go “beyond” unfair trade: (1) A president has stat-
utory authority to assure that the nation does not
become overly dependent on foreign sources of
supply for raw materials and articles essential to
national security and defense; (2) A president can
declare a "balance-of-payments emergency” and
temporarily restrict imports. Although these are sel-
dom used statutory powers, it is possible that a pres-
ident, and his or her executive departments, could
interpret these very broadly to restrict imports into
the United States. Their nse would likely trigger a
response at the WTO or litigation in the courts.

safeguards against injury 284 export price 291 specific subsidy 298

global safeguards 285 dumping margin 291 prohibited subsidy 298

escape clause 285 normal value 291 export subsidies 298

market disruption 285 constructed value 292 import substitution subsidy 298
provisional safegnards 285 foreign like product 292 actionable subsidy 299

trade compensation 287 domestic like product 294 adverse effects subsidy 299
import relief 287 material injury 294 upstream subsidy 299
adjustment to imports 288 nonmarket economy country 294 countervailing (CVD) duty 299
trade adjustment assistance 290 factors of production 295 privatiration 300

dumping 290 surrogate market economy 295 crcumvention 302

unfair trade practice 290 market-oriented exporter 295 anti-circumvention 302
antidumping (AD) duty 291 market-oriented industry 295 negative determination 302

less than fair value 281

subsidy 298
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L. U5 presidents have considerable authority from Congress
to protect domestic industry from foreign competition.
But that authority has its limits. Are you able to list and
describe the range of options under U5, Law that are avail-
able to a president who favors the protection of domestic
industry and who believes in the strong enforcement of
trade laws? Diraw your answer from the topics you have
studied in this and earlier chapters: Limits on presidential
powers {Chapter 8); Authorization for trade enforcement
sanctions, such as Section 301 or the “dormant”™ Section
338 (Chapter 10); WTO dispute settlement mechanisms
{Chapter 9); Trade enforcement actions under “Section
301" against countries that violate trade agreements
{Chapter 10); Safeguards and unfair trade law remedies
{Chapter 11); Section 232 actions to protect materials and
industries vital to national security. Describe each option
in the president’s “arsenal.” tell what administrative pro-
tections are built into the system against arbitrary and
capricious action, and what the lawful limits are on each.
. According to the US, Depanment of Commerce, in 2015
there were $1.1 billion of “large residential washers™
impaorted from Chins. Whirlpool, a Michigan manufac-
turer, filed petitions for AD duties on washers made in
China by Samsung and LG (respondents). Commercial
washers and stacked washer-dryer units were excluded.
The normal tariff rate is 1 percent. The ITC determined
that there was a high degree of discounting of all wash-
ers and a substantial proportion of sales occurred during
sales. Large retailers decide which models to display on
the floor. Placement at the end of aisles is considered a
favorable location. Most floor space was allocated on the
basis of consumer demand and the profitability of indi-
vidual units. The nts claimed that the discounted
washers are designed, displayed, and usually sold together
with full-price dryers, thus offsetting the losses on the
washers. The petitioner disagreed. Should the dryers be
incloded in the “domestic like product™ and should dryer
profits be included when considering the effect of the
imports of the subject washers on domestic US. produc-
ers? See, Large Residentinl Washers fromn China, No. 731-
TA-1306, Pub. 4591 (2018).

. The 2012 amendments to the CVD statute, cited in this
chapter, permits CVD duties on imports from NME
countries retroactively to 2006. Wireking, an affected
importer, that this violated the Ex Post Facto pro-
visions of the Constitution, prohibiting penalties from
being imposed retroactively. Was the statute constitu-
tional? Does the CVD statute creates a punitive or civil

remidy? What was the intent of Congress: to impose pun-
ishment, or at least to impose highly punitive measures,

or did Congress intend a civil regulatory scheme? Are
the CV duties paid to the government or to the person
harmed? Who does the CVD statute really protect? For
your answer, see, Guangdong Wireking Housewares &
Hardware Co., 745 F3d 1194 (Fed. Cir. 2014) and the
cases cited therein. See also, GPX International Tire Corp.
v. LS., 893 E Supp. 2d 1296 (2013).

. During the recession of 2009, the ULS. government finan-

chally “bailed out” the American automaotive industry.
The China Association of Automobile Manufactorers
then petitioned the Ministry of Commerce of the Peoples
Republic of China (MOFCOM) to place AD/CVD duties
on impaorts of US.-made SUVs and automaobiles. In 2012,
MOFCOM ordered over 35 billion of ADFCVD duties
{a rate of up to 21 percent) on the vehicles. The United
States sought dispute settlement at the WTO which
resulted in the WTO report, China—Anti-Dumping
and Countervailing Duties on Certain Automobiles from
the United States, Report of the Panel, WT/DS440/R
{23 December 2014). The United States argued that
during the investigation MOFCOM had failed to make
specific requests for relevant information from US.
exporters, and failed to provide the foreign exporters with
the “essential facts™ of how the dumping margin would be
calculated. What information and essential facts would
the US. companies have needed to respond? How did the
panel rule and how was the case resolved?

. Ina US. AD investigation, the ITA requests information

from foreign producers or exporters on the foreign mar-
ket value of their product in their home market. Respon-
dents are expected to comply in a timely and accurate
manner. May the ITA refuse to consider any data that is
not deemed “reliable or usable?” What if it is discovered
that mid-level managers working for the foreign pro-
ducer submitted fraudulent home-sales data to the ITA,
or that they concealed home-market pricing information?
Should the ITA grant the company a chance to correct the
information? See, Papierfabrik SE v. U5., No. 2015-1489
(Fed. Cir. Dec. 16, 2016).

6. At the end of 2016 China initiated dispute settlement pro-

ceedings against both the United States and EU request-
ing that they cease treating China as an NME country
under the dumping laws. United States—Measures Related
to Price Comparison Methodologies, Request for Consul-
tations, WT/D5515/1 (15 December 2016). What is the
status or outcome of this case?

. Inan AD investigation, the ITA finds that the dumping

firm was experiencing a downturn in its domestic eco-

nomic cycle, and that there had been no intent to harm a
ULS. industry. Can AD duties still be applied?
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8 A foreign shoe manufacturer sells shoes to a whally
owned subsidiary company in a foreign market at $20.
The subsidiary sells to an independent distributor at $40,
who sells to a retailer at $&0.00_ The retailer sefls the shoes
to a consumer for a price of $160. In comparing the export
price to the normal value, which price should the ITA use,
and why? Which allowances or adjustments to the export
price, if any, can the ITA make? Give several examples.

Your firm is a US. manufacturer of optic transistors (OTs)
for use in robotic applications. A few years ago, the United
States entered into an OT trade agreement with Asian coun-
tries reducing tariffs on most OTs made worldwide. Over the
past two years, foreign imports of OTs have risen by over $100
million per year, and now account for 60 percent of the ULS.
market. During this time you noticed a drop in your firm's
share of the US. market for OTs from more than 25 percent
tor Jess than 20 percent. In addition, your firm's total sales are
in decline, its inventories are at their highest levels, and you
have had to postpone hiring new employees. One of your bet-
ter customers informs you that it can purchase comparable
OTs for 25 percent less than yours from a supplier in Taiwan.
Furthermaore, you learn that the government of Talwan assists
OT manufacturers by rebating taxes on the value of OTs they
export. To complicate your problems, you have been expe-
riencing difficulty cracking export markets, and countries

%. What makes an import practice “unfair™? Is that a legal
or “political” definition? What remedies are available
under U5, law to protect domestic industries from unfair
import competition?

10, Drescribe the different functions of the ITA and the ITC
in regulating import competition. Why do you think
that Congress split their respective functions into two

separate agencies?

where robots are assembled, such as Korea, Singapore, and
Taiwan, have been restricting your firm's imports through a
maze of complex regulations. Also, to receive import licenses,
these regulations require you to disclose important manufac-
turing and design techniques. You are also concerned that
your design patents will not be protected there, becanse there
is no enforcement of Korean patent protection laws. Korea has
imposed quotas on OTs that make it virtually impossible to
export to that market.

Considering your work in the last three chapters, what
remedies are available to your firm under UL5. law that would
help protect its ULS. market? What are the available remedies
that the ULS. government has to help improve market access
to your customers who manufactore robots in Asta? What
factors {economic, political, or other) will affect the outcome
of the case? How might these legal implications affect your
global business strategy? Discuss.

1. Few would think that the United 5tates would permit the
import of goods made by forced, prison, or indentured
labor. Yet for decades, since the 1930s, this has been per-
mitted by American law in cases where there was suffi-
cient “consumptive demand” in the United States and if
these goods were in short supply. The ULS. Department of
Labor {Burean of International Labor Affairs) is required
by law to monitor, combat, and maintain a list of prod-
ucts made by forced labor, and some of this information
is available in an online searchable database. Examples
are indentured children locked in garment factories in
South America, children sold into bonded labor to pro-
duce dried fish products in the Pacific Rim, children
confined and forced to mine for gold in Africa, children

making toys after being put into “work study”™ programs

by corrupt teachers in Asia. Some reports are of military

personnel and civilian convicts nsed to produce unfairly

low-priced products for export. It was not until the pas-

sage of the Trade Enforcement and Facilitation Act of 2015

that the “consumptive demand” exception was removed

and the United States began greater policing and enforce-
ment of the Law.

2. Under what ethical theory do you think the United
States could have justified the “consumptive demand™
exception in its trade laws? Do you feel this was
appropriate?

b. Your firm designs and sells branded clothing and
apparel worldwide. It relies on contract manufactur-
ing by suppliers for cutting, sewing, and assembling
finished goods through an established supply chain.
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You are asked by your firm's CEO to prepare a cor-

te ethics statement on procurement of goods or
materials produced by forced, prison, or indentured
labor. What would you include in that statement? You
may consult Chapter 19 and outside sources for addi-
tional information.

¢ There are several nongovernmental and inter-
governmental izations devoted to fair labor
issues. Which ones do you think would be good
sources of information?

d. 'What ideas do you have to assure that abuses are not
happening upstream in your supply chain with for-
eign suppliers?

&  What are the U5, government’s enforcement powers
under the 2015 statote, and what powers do law

enforcemnent agencies have to stop these imports?

2. Your firm is a paper converter. It converts papertsard into

various articles for use in homes and restanrants for food

preparation, sale, and storage. Its products are pizza boxes,
ice cream boxes, bakery and deli boxes, and paper plates
as well as boxes and trays for use in fast-food operations.
You purchase paperboard from both domestic and foreign
sources. Recently, a Chinese supplier has begun offering
paperboard at extremely low prices—far lower than what
you have been paying domestically. One of your colleagues
at your firm calls the offer “too to be true” You have
abways had reliable sources of supply, but the offer is very
tempting. Why might the foreign exporter be cutting
prices to LLS. costomers? What information do you think
you need before committing to a purchase? Specifically,
what pricing information do you need? If it turns out that
the products are being “domped” in the U.S. market, what
would be the result and how might it affect your firm and
your purchasing decision? Do you think it is fair or unfair
for an exporter to dump its goods in a foreign market?
Evalnate the statement, “Selling at a bow price can't be unfair”
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CHAPTER 1 2

Imports, Customs, and Tariff Law

mporting is the entering of goods into the customs

territory of a country. All commercial shipments

must go through an administrative entry process
supervised by national customs authorities and infor-
mally referred to as “clearing customs” The purpose
of the entry process is for customs authorities to deter-
mine whether any import prohibitions or restrictions
apply to the goods, whether the goods are subject to any
other laws or regulations affecting their entry (e_g., such
as product labeling, etc.), and whether any tariffs or
import duties are due. This requires that the importer
and the customs authorities know the tariff classifica-
tion, customs value, and country of origin of the goods.
This chapter begins by explaining these concepts. Later
in the chapter we discuss the use of several tariff-saving
devices, such as customs drawbacks and foreign trade
zones. The chapter concludes with a review of customs
enforcement issues, incloding civil and criminal penal-
ties for customs violations.

Many of the broad concepts discussed here are
applicable to importing in almost any country because
many rules are uniform or “harmonized” internation-
ally. However, because customs and tariff law is based
on national law and regulation, we focus on specific
rules and case law from the United States, particularly
in the country-specific area of enforcement and penal-
tics. This area should be particularly helpful to import-
ers in the United States as well as to exporters in other
countries who are shipping goods to the United States.
In discussing U.S. imports, we will frequently mention
the role of the US. Burean of Customs and Border Pro-
tection, the customs regulatory authority in the United
States. We will refer to this burean as "US. Customs™ or
simply “Customs”

As you study this chapter, remember that importing
is too often viewed from the perspective of a single,
isolated transaction. You might be tempted to think
in terms of an individual or small firm that imports
only occasionally. However, importing is often a part
of a global company’s larger operation and interna-
tional business strategy. Imagine a leading apparel
designer that ships garments to the United States that

los

were assembled in Honduras, from parts of cloth-
ing that were cut and sewn at plants in Hong Kong,
from tabric that had been woven in China. Imagine
an automobile company that ships car to the United
States from assembly plants in Mexico that nsed com-
ponent parts sourced from Japan or Europe. Outside
the manufacturing context, consider an importer of
Swiss watches, Danish cheese, or French wine that
might import foreign brands for national distribution.
These are simple examples of how importing can be
an integral part of a firm’s global or international busi-
ness strategy, linking all entities and processes along a
global supply chain. Customs and tanff laws will have
a great influence on strategic and operational deci-
sions. They can determine the countries where raw
materials are purchased and where factories are built.
They can even influence the engineering, packaging,
labeling, and pricing of the final product. Naturally,
due to the complexity of customs and tariff laws and
the range of civil and criminal penalties, we caution
readers to seek the assistance of a licensed customs
broker or customs attorney in more complex commer-
cial transactions.

In this chapter, you will read court decisions from
the U5, Court of International Trade and from the TS,
Court of Appeals for the Federal Circuit. Judicial review
of the rules and decisions of U.5. Costoms and Bor-
der Protection is in the Court of International Trade.
This is a specialized federal court located in New York
City. Appeals from this court are to the U.5. Court of
Appeals for the Federal Circuit in Washington, D.C.
The "Federal Circuit”™ has nationwide jurisdiction over
all international trade, patents, trademarks, and a wide
variety of administrative law appeals. The use of a sin-
gle, specialired court for customs and trade issues, with
appeal to a single appellate court, provides uniformity
of the law. If the many federal district courts and fed-
eral appellate courts around the country were deciding
these cases, then the same goods might receive different
tariff treatment at each US. port of entry according to
the case law of that district or circuit. The term port of
entry refers to any place when customs or immigration
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authorities permit the entry of goods or people. Ports
of entry are usually sea or ocean ports, river ports, air-
ports, or other types of inland ports.

DUTIABLE STATUS OF GOODS

The dutiable status of goods (in this chapter, the term
“goods” may also called "articles” or “items”) refers to
the legal status of imported goods at the time of entry
for purposes of compliance with the tariff and customs
laws. Dutiable status is determined by three factors:
(1) the dassification and numerical coding of the article,
{2} the customs value of the article, and (3) the coun-
fry of origin of the article. In other words, importers
must know what it is that they are importing, what it’s
worth, and where it came from according to law. It is
the importer’s responsibility to use reasonable care to
determine the dutiable status of an import, to accurately
report it to customs authorities, and to provide the nec-
essary documentation to verify the information. The
time to begin thinking about an articles dutiable status
is not when the goods arrive at the port of entry—which
is far too late. Dutiable status—which ultimately deter-
mines the tariff rate, possible quotas, country of origin
marking and labeling, and more—should be considered
in the earliest planning stages. It gives the importer and
product manager essential information for determining
product costs, pricing, marking and labeling, and it may
even affect a product’s design characteristics and choice
of suppliers. The first step in determining the dutiable
status of an item is to locate it in the tariff schedule of
the country of import.

The Harmonized Commodity Description
and Coding System

A tariff schedule is a listing of specific items, coded
numerically and described by name or use. The tariff
rate for each item is given according to the country of
origin. An example might be, "Heading 9506.99.60 ..
Articles and equipment for general physical exercise,
gymmnastics, athletics, other sports™ at 4 percent duty”
The tariff schedule of virtually all nations is based
on the Harmonized Commodity Description and Cod-
ing System (the “harmonized system”), an international
agreement developed by the World Costoms Organiza-
tion (WCO), an intergovernmental organization located
in Brussels with 180 member nations. The harmonized
system standardizes the nomenclature used to identify,

Chapter 12: Imports, Customs, and Tariff Law 309

describe, and classify goods. The WCO administers
the numbering and descriptions of goods listed in the
schedule, reviews changes in technology and new prod-
ucts, and revises the harmonized schedules every five
years. The most recent was effective in 2017.

Becaunse of the harmonized system, goods that fall

into a certain classification in one country should be
similarly classified in all countries. Of course, customs
authorities and even courts in different countries may
arrive at different classifications for the same goods
(as in the last example, the meaning of “equipment
for physical exercise” might be considered something
different in different countries). But the uniformity of
descriptions and numerical coding at least provides a
common nomenclature and understanding. Although
the schedule does show the tariff rates for every item,
the rates are not set by the harmonized system. Tar-
iff rates for each country can be very ditferent and are
determined by each country’s tariff schedule. Each
country’s schedule of goods can be found in its national
legislation and is published and made available to the
public.
Harmonized Tariff Schedule of the United States. The
United States enacted the Harmonized Tariff Schedule of
the United Stafes (referred to as HTSUS or "tariff sched-
ule™) in 1989 (see Exhibit 12.1). In the United States,
the tariff schedule is maintained by the International
Trade Commission. It is not published in the LIS, Code
but is available online directly from the ITC or through
a link on the US. Customs and Border Protection’s
Website. The harmonized schedule of the European
Union is called the Combined Nomenclature (CN) of the
European Usnion and is published in the Official Journal
of the European Union. Although the European Union
utilizes the harmonized tariff code and has a com-
mon external taritf rate and trade policies, each of the
EU countriecs maintains its own customs enforcement
agency. The Canadian version of the harmonized sched-
ule is called the Customs Tariff and is administered by
the Canada Border Services Agency.

Organization of the HTSUS. The HTSUS divides
products into several thowsand tariff classifications,
ranging from basic commodities and agricultural
products to manufactured goods. It is organized into
21 sections and 99 chapters, each covering different
kinds of goods and arranged in a progression from
crude materials, livestock, and agricultural products
throngh manufactured goods such as vehicles, aircraft,
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Harmonized Tarfl Schedule of the United States (2017)
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Exthibit 12.1 (continued)

Harmonized Tariff Schedule of the United States (2017)
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3 Rales ol Duby The rates of duty in the "Rates of Duty" columns designated 1 (General® and *Spacial™) and 2 of the tard schedule apply
1o good s imgorted indo the cusloms tamiiory of tha Linited Siates as harainafier prosdoad in this nobe:

(a)  Raig ol Duty Cobgmn 1.

i Exoapl s prosidad in subparagraph () ol his peragragh. 1 rabes of duly in eslurmn 1 are rales which are soplicabie 1o al
preducss ather than Sose of courras crumenaied in paragraph (k) of this. note. Cofamn 1 is dsded ine fwo suboolimns,
"Genersl” and "Special”, which ara applicable 58 prordoked Belos.

iy Thee "Eaneral subealumn Sebs forth the panarst of normal Irade retations. (N TR) rales witich ana applicabie o products of hose
counfries drscribied in subparagraph (i} above which are not anStied b specal tariff treatmand as ot foeth balow.

{li} The “Spemal subcelumn reflects rales of duty undar ang or maon special larff treatmaent programs Besonbad In paragraph (o)
of thes poba and daniified in parenthesea immediately ilowing s doly rata specified in soch subcelumn. Thesa rales apaly
ta thase products which s@ne propary dassfied undar a prostsion for which a specal mie |5 indicaled and for whech all of the
legal requr erneria for aligibilly for such prodasm oF prograns Fave een mel Whana 8 product B sigibie far spacial Ireatmsanl
under more than ane program, the kowest mie of duty provided for.any applicable program: shall be imposed. Whane no spedial
rabe of disty is prondckad for a prosdaion, or where the couniry Trom shich 8 product sthersise aligitle for special treatment was
imported is not designated as-a beneficiary country under a program appearing with the approprale provision, the rmtes of
duty in the “GFermral subcoiumn of Column 1 ehel apply

i) Eabzaf Dute Solumn £. Meswithstanding any of the foregeing provisions of this note, tha rales of duty shown in column 2 shad apply
b prochicls, whether enporied directly o indirecsly, of the Tollowng coundnes and areas pursuEnt 1o fEabule] of 16 any alfies
apphcatie saction of 1w, of to action teken by the Pragident thereuner

Cuba Moarlh Kores

() - Products Eighie for Special Tasll Tregimand.

iy Programs under whch speoa farifl restment meyy be provided, and the coresponding symbals for such programs aes thesy
are irdicabed In fhe “Specied™ subcolumn, are as Toliows:

Uniled States-Ausciralia Free Trade Agreement............. .

ALsomative Prooucls Trada Al i Pk, L s i
Linited Stales-Babrain Frae Trmtl .J-.gman'rar'l Irru:lﬁmariubm Ad: ....................................... BH
Bgreanend on Trede n Chel Arcraft.,.ooen S e LA b e b e e ol
Mlerth Arecican Free Tracs .lgrurmrd'.
Goods of Canaga, unoer thie tems of general nobe 12 o this schaiula, ., .00 Gl
Goods ol Mexics, under the leems of peneral nole 1.2 o Wis schedsle ... L1H

Linlted Exates-Chile Froe Trada AOmmrind ..., i sy rssess s s e
Alrican Groath and Doporuny Aol

Caribbzan Basin Economc Recovery Act. ..
Linited Statas-Sersal Frea Trade AFSa.. ...
Linited Sates-Jordan Free Trde Arsa implementation Act
Agragmant o Trads I PRermiBCeaiEal PRotaoha i i b b s o s s
Dominican Republic-"entral AmericasUniled Staies Free Trade .ﬂgﬂumﬂﬁ: Irrphn'unhrlm

Bl w0 P
leg.lq.l Rl:um:l Enn:annrﬂ: an Irlun'nﬂdlﬂu Chﬂrrlmit- i:|r D].'cu-: .................................... i B

Linited Stakas-Canbbesn Basin Treda Parnarship Bk Hl
Unilesd Slatesdoroocs Fres Trade Agreamant Implermenlation .ﬁ-ﬂ .................................... MA
Linlbed Sietas-Sinpapore Free Tracke ADrBETEBL. . oo i e i s s e o i e el
Unibed] Slabes-Dinan Frae Trads Agresment nplermenlafion Asl ... O
Linited Siates-Pen Trade Promotion Agreement implamantation Aot ... PE
Ui States-Keves Fros Trade Agrecsmeni Enpbermsnbafion el ..o KR
Linitexd States-Colombia Trade Promoion Agreement mplementagion &0, o [ #48
United Stales-Panama Trade Promalion Agreamsant Imghlamentation Act........ oo A

Source: international Trade Commission, Washington, 0.C. [2017) Always consult the lstest schedube.
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and even spacecraft and their component parts.
Chapters are broken down into headings, subheadings,
tariff items, and in some countries such as the United
States, to ten digits (to allow for detailed compiling of
statistical data on imports).

Chapter: first two digits
Hreading: tirst four digits
Subheading: first six digits
Tariff item: first eight digits

Statistical break: ten digits

Look at Exhibit 12.1. What is the classification
shown for lightweight tents made of synthetic fibers,
such as nylon, used for backpacking?

Chapter 63: "Other made up textile articles”

Heading 6306: “Tarpaulins, awnings and sun-
blinds; tents; sails for boats ...
camping goods”

Subheading 6306.22:  "Tents: Of synthetic fibers™
Tariff item 6306.22.10: "Backpacking tents”

Rates of Duly. The rate of duty is listed next to each
tariff item. As shown in Exhibit 12.1, the schedule
is divided into two columns. Column 1 contains the
general rate of duty. The general rate is the tariff rate
applicable to imports from countries with whom the
United 5tates has "normal trade relations” The spe-
cial rate of duty is the tariff rate applicable to imports
under one or more tariff preference programs, such as
those for developing countries under the Generalized
System of Preferences, or for trade within a free trade
area. Column 2 rates are the original rates from the
Smoot-Hawley Tariff Act of 1930, as amended, that
today are applicable only to countries not granted nor-
mal trade relations. Prior to the 1990s, the Column 2
rates had applied to goods from communist countries.
As of 2017, only goods from Cuba and North Korea
fell into this category (which face additional and more
severe trade restrictions). Column 2 tariff rates are
so high that imports from these countries become
cost-prohibitive. This is determined by Congress.

Tariffs are most often based on ad valorem, specific,
or compound rates. The most common is the ad
valorem tariff rate, based on a percentage of the value
of the articles imported. A specific tariff rate is a
specified dollar amount per piece, or unit of weight or
measure. A compound tariff rate is a combination of
both ad valorem and specific rates.

Tariff Classification of Goods

The first step in determining the dutiable status of
an article is to determine its tariff classification using
the General Rules of Interpretation (GRI), found at
the beginning of the tariff schedule. Using the rules
requires specialized training and experience, or the
services of a professional customs broker or customs
attorney. This section gives only an overview, and most
references to specific GRI numbers are omitted in this
chapter.

Begin by finding the section, chapter, and four-digit
heading for the article you are, or will be, importing.
Choose the heading that most completely and specifi-
cally describes the article. The alphabetical index at the
end of the schedule might be a helptul start.

Consider Exhibit 12.1 . Heading 6306 includes
“Tarpaulins, awmnings and sunblinds; tents; sails for
boats .. camping goods” If the article is specifically and
completely stated in the heading, as are "tents,” then you
may proceed to look at the six-digit subheading and
cight-digit tariff item levels. Thus “backpacking tents™
would be dassified as tariff item 6306.22.10.

The GRI also requires that yoo consult the legally
binding notes found at the beginning of each section
and chapter. They give the meaning of specific terms
used in headings and subheadings (such a defining a
man’s “suit” or a womans “ensemble” when used in ref-
erence to sets of apparel), and explain what might be
included or excluded from a section, chapter, or head-
ing. For instance, Chapter 94 covers *Furniture, bed-
ding, mattresses ...~ but the chapter notes state that the
chapter does not cover “preumatic or water mafiresses
... dentists’ chairs __. toy furniture ...~

Later in this section we will look how to classify
goods that can conceivably be classified in two or more
headings or subheadings.

Common and Commercial Meaning of Tariff
Terms. Articles are described in the tariff scheduole in
several ways: by name (an eo nomine provision), by a
description of its physical characteristics, by a descrip-
tion of its component parts, or by its use. Terms used
to describe an article in the schedule are interpreted
according to their commaon and commercial meaning,
unless a different scientific meaning is more applicable.
Both U.S. Customs and the courts rely on dictionaries,
encyclopedias, industry trade literature (from compa-
nies and industry trade association), scientific anthor-
ities, as well as photographs, videos, and actual product
samples submitted to them. Import professionals also
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consult the WCO Explanatory Notes, which are
subscription-based (nonbinding) guidelines for inter-
preting the schedule published by the World Customs
Organization.

It's said that classifying an article is a "two-step”
process. The first step is to determine the meaning
of specific terms in the tariff provisions. As judicial

Chapier 12: Imports, Customs, and Tariff Law 313

opinions explain, this is a "question of law” The second
step is to see if the merchandise in question falls within
the meaning of those terms. This is said to be a “ques-
tion of fact” The following case, Otfer Products, LLC v
United States, illustrates the problem of classifying an
item that most of us know, but that is not specifically
described in the schedule.

Otter Products, LLC v. United Stat

BACKGROUND AND FACTS

Citer Products LLC imported protective cases for smar-
phones, branded as the "Otterbox Commuter” and
“Defender” seres. The cases have a clear plastic screen
cover, rigid outer plastic shell that fits snuggly. and a
flexible silicone component. & does not have o be
opened to use the phone. Customs claasified the arti-
cles in Chapter 42 under Subheading 4202 94040 that
included ® Trunks, switcases, vanity cases, sttache cases,
briafeases . and similar comtainers .. at 20 parcent
duty. Oterbox argued that the items should be clesai-
fied in Chapter 3% under Subheading 3826.90.9880 as
“other articles of plastic® at 5.3 percent duty. Otterbox
protested, paid the duties, and filed with the Court of
Intermational Trade. The cour agreed with Otterboe and
thae gowvernment {defendant) appealed.

KELLY, JUDGE
Where subject merchandise arguably falls under tha
phraze "similar containers” the court uses an &fusdam
genaris analysis “to determineg the scope of the general
wrord of phrase!” See, Avenues in Leather, Inc. v. Uinited
States, 423 F3d 1326, 1332 (Fed Cir-2008). In order for
the Commuter and Defender Serles cases to fall under
the general phrase “similar containers.” “the merchan-
dise must possess the same essential characteristics or
purposes that unite the listed exemplars preceding the
general term or phrase” id. (citations omitted)

L O

The court's analysis begins with the meaning of
the phrase "similar container” The Oxford English Dic-
tionary defines the word "container” to mean ? _ . that
which contains, esp. 8 receptacle designed to contain
of atore certain articles. . _ " It alzo defines *similar”
as 1. Of the same substance or structure throughout;
homogenous; esp. similar pars. 2.a. Having a marked
ressmblance or likeness; of @ like nature or kind” Sim-
ilarly, Merriam-Wabster defines “container” to mean
*an object (such e85 & box or can} that can hold some-
thing...." Thus, in order to be a “similar container” the
court finds that merchandise must be a receptacle or
ohbject, which resembles or s of a like nature or kind to
the listed exemplars, and is designed or has the capa-
bility to contain, store, or hold certain articles. Moreowver

. .. &8 the parties agree, four essential characteristics or
purpoaes, organizing, storing, protecting, and camying,
unite the listed eccemplars in Heading 4202 and are rele-
vant to the analysia of whether & good is a “similar con-
tainer” to thoss exernplars.

-

Ag gtated, determining the parameters of the word
container iz only a first step for the courts analysis,
which row turns to & discussion of whether the subject
merchandize organize, store, protect, andfor carry. Of
these four essential characteristics, only one, "protect-
iy, I8 clearly shared with the subject cases. Indeed, the
parties do not dispute that the subject cases “protect.”

L

The Defender and Commuter Series cases do not
organize or store under the common meaning of thoss
terms. The cases do not organize electronic devices in
aven & rudimentary fashion. The organizational capacity
of the backpacks and beach bags in the case the gow-
arnment cites for this prospect cannot be aguated to
the cases at isaue here. Further, Defendant’s angument
that the electronic devices are stored when they are
set aside on a desk, not only demands a philosophical
approsach to the word “store,” but also fails to explain
why the subject cases have any involvement in the stor-
ing. One could “store” in this way without a case at all.

Defendant's discussion of the cases ability to carry
has some merit. Defendant argues that the cases “camy”
because they "are designed to securely hold cartain
glectronic devices while the user i3 mobile”™ More-
ower, Defendant points owt that the Defender Cases are
“equipped with a holster into which the case holding the
electronic device is securely inserted and the holster has
a clip atteched to it so that it may be affixed to & balt™

-

The product here is not a holater, it s a protective
case that can be attached to & beift clip holster. The pro-
tective funmction and the minimal carmying function is
simply not enough to convince the court the cases are
“gimilar containers”

o

For the above stated reasons, the court finda that
[Otter Products] hias satisfied its burden to establish that the
Commuter snd Defender Series cases are not classifisble

COMIMASS
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continuad

in Heading 4202. The subject merchandise (s properly
classified under Subheading 3926.50.9880, HTSUS.
& &8 [The court did not consider other possible headings,
becaugs the government never contested Heading 3826.]

Decislon.  Judgment is affirmed for Otter Products. The
cases cannot be clessified under Heading 4201 because
they are not listed by name, and because they are mot
“similar containers” to the other items listed thereln
but hawe different characteristics and purposes.

Comment The court’s decision was affirmed by the
Cowurt of Appesals for the Federal Circuit in Otfter Prod-
wets, LLE v United States, Mo. 3015-1866 (2016).

Classification by Use. The schedules frequently
classify articles by use. An example is a detergent
additive for gasoline described as a “preparation used
to keep the carburetor ... dean” Similarly, the classifi-
cation of cars, trucks, and vans is determined by use:
“motor vehicles for the transport of goods™ are classified
in a different heading than "motor vehicles principally
designed for the transport of persons” When an article
has several different uses, the principal use controls. In
the United 5States, principal use is the ordinary use to
which articles of the same class and kind as those being
imported are usually put and which is greater than any
other single use of the article. An article may be classi-
fied according to its actunal use—the use to which that
article is actually put. The actual use must be noted in
U.5. customs documentation at the time of entry, the
imported article must actually be used in that manner,
and the use must be verifiable for three years after entry.

Case Questions

1L What are the questions of law that the court must
decide? What are the guestions of fact?

2. How does the court define "similar containars”
and what sources doss it rely on?

3. How might tanff classification affect new product

design? Explain.

4. How could you see this cese affecting clasaifica-
tions of other items? How would you classify a
“amart"” cover for a tablet? Would it make a differs
ence if the tablet cover has a zipper?

The Rule of Relative Specificity. If an article can be
dlassified under two or more headings or subheadings,
it must be classified under the one that most
specifically—most narrowly—describes the article with
the greatest degree of accuracy and certainty (GRI 3a).
This is common with goods that are made of several
materials or components. This is known as the rule of
relative specificity.

A description by name or use is more specific than a
description of a class or category of goods. For example,
tools used by a hairstylist would be classified as “shavers
and hair clippers with self-contained electric motor™
under Heading 8510 because this description is more
specific than “electromechamnical fools for working in the
hand with self-contained electric motor™ under 8508. The
tollowing case, Carl Zeiss, Inc. v. United States, discusses
the rule of relative specificity and is one of the most
frequently cited cases in this area of the law:

Carl Zeiss, Inc. v. United States

BACKGROUND AND FACTS

Zeiss imported ZMS 319 microscopes, standa,
and eccessories, including a camera— all specially
tailored for neurosurgical use. Customs classified
the ZMS 318 under Heading 8011 for “satersoscopic
compound microzscope with a2 means for photo-
graphing the image” Zeizs disagreed, arguing that
the article should be classified under Heading 5018
for “Instruments and appliances used in medical,
surgicsl, dental or veterinary sclences, Including scin-
tigraphic apparatus, other eleciro-medical apparafus

and sight-testing instrumeants” Zeigs filed a protest
and then braught thiz action in the Court of Interna-
tional Trade. The court held for the governmeant, and
Zeiss appealed.

LOURIE, CIRCUIT JUDGE

Abs=ent contrary leglslative intent, HTSUS terms are
to be construed sccording to their common and som-
mercial meanings, which are presumed to be the
same. A court may rely upon its own understanding
of the terms used and may consult lexicographic and

CONtinues
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scientific authorities, dictionaries, and other reliabla
infarmation sources. One who argues that a tariff term
should not be given its commaon or dictionary meaning
muat prove that it has a different commercial meaning
that is definite, uniform, and general throughout the
trade.

We agree with the government that the merchan-
dize is prima facie classifiable under the 8011 Heading
*compeund opfical microscopes.” Wehsters Interng-
tional Dictionary defines an "optical microscopea™ as "3
microgscopea in which light reya are sean directly by the
obsarver as distinguishable from one ([such] as an
electron microscope) in which some transformation
of system of indirect viewing is used” Websters Third
International Dicticnary 1584 (1976). it further defines a
“eompound microscope” gs “a microscope consisting
of an objective and an eyepiece mounted in & draw-
tube and focused by means of screw amangements.”
Id. at 467 See also, The Random Houwse Unabridged
Dictionary 420 (2d ed. 1887} ... . There is no dispute
that the ZM5S 313 OPMI™ microscope conforms to these
definitions.

Furthermaore, Heading 89011 is an 20 nomine clas-
sification provision, not & use provision, as it describes
the merchandise by name, not by use. It would be
improper to narrow this provigion to include thoss
microscopaes used in Industry and research, but to
exclude those microscopes used in medicine and sur-
gery: & use limitation should not be read into an 2o
nomine provision unless the name itself inherenthy
suggests a type of use. “[Aln so nomine designation,
with no terms of limitation, will ordinarily include all
forms of the named article.” Hayes-Sammons Chem-
ical Co. w. United States, 55 C.C.PA. 65, 75, [1868).
Therefore, the fact that the ZMS 318 exclusive use
ig surgical is irelevant to the guestion whether it falla
under the so nomine provision "compound optical
microscope’™

Lastly, tha [lower] court found that Zeisa had not
proved that the term "compound optical microscopa™
has a well-known signification in trade and commerce
that is different from its common meaning. On appesl,
Z2eigs only argues that its own product has a separate
*commercial identity” Howewear, the fact that the ZM5S
318 is designed, marketed, and used as a surgical
instrumeant does not establish & separate commercial
meaning for the HTSUS heading term. Thus, the court
properly construed the term “compound optical micro-
scope” in accordance with its common meaning and
properly determined that the ZME 319 fell within Head-
img 2011

Although we agree with the government that
the ZMS 318 iz classifiable under Heading 2011, wea
agres with Zeigs that the ZMS 319 is also prima facis
clazsifiable under the 9018 heading for instruments

used in medical end surgical sciences, for there iz no
dispute that the ZMS 319 is such &n instrumeant. Having
determined that the ZMS 319 is prima facie classifi-
able under both Headings 5011 and 3018, we must
now determing which is the preferred heading for
classification.

When a product is prima facle clazsifiable under
twio or more headings, “[tlhe heading which provides
the most specific deacription shall be prefared to head-
ings providing & more general deseription GRI 3{a).
Under thiz rule of "relative specificity,” “we look to the
provision with reguirements that are more difficult to
satisfy and that describe the article with the greatest
degree of sccuracy and certainty” [citations omitied)

The government responda that ... the descrip-
tion “compound optical microscopes” is narmower and
more spacific than “instruments used in medical or sur-
gical aciences...”

We agree with the government that the ZMS 318
should be classified under Heading 8011 because the
description “compound optical microscopes® more
specifically describes the merchandize than “inatm-
menis used In medical or surgical sciences™ The term
“compound optical microscopes.” even while ancom-
passing microscopes with different specifications and
used, suggests specific structural requirernents, viz, that
it be "compound” and “optical” That provision, there-
fore, is narrower than “instruments and appliances
used in medical or surgical sciences.” which encom-
passes a3 wide variety of non-microscoplc merchandise
and does not suggest any structural features at all.

Decislon. Affirmed for the government. Customs
properly classified the ZMS 313 under Heading 8011
as & “compound optical microscapa.” ltems are to
be construed according to their common and com-
mercial meaning. The ZMS 318 mests the common
dictionary meaning of compound microscope, and
an eo noming classification includes all forms of
the named article, including this one adapted for
surgery. Becauss the ZMS is alao classifisble under
FANE gg a "medical appliance” the court must then
decide into which category the article fits. Heading
2011 for compound microscopes s marmowear, maore
specific, and describes the article with more acocuracy
and cerainty.

Case Questions

1. Wheat sources does the court rely on to detenmine
common and commercial meaning?

2. Why s "compound microacope” an & noming
tarm, and what does the court mean when it says,
*that includes all formis of the named article?™

3. Which of the two headings is more specifie,
and why?
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Composite Goods. Articles made of different
materials or components are considered composite
goods in the GRL If two or more headings or subhead-
ings each describe only certain materials or components
in composite goods, the article must be classified under
the heading that describes the material or components
that give the article its essential character. This method
is helpful to determine the classification of assembled
products, foodstuffs, and mixtures blended together
{assuming that there is no classification that fits entire
article).

Consider the Apple Watch that is worn like a wrist
watch but has a radio transceiver that can communicate
with an Apple iPhone. Customs considered whether
the watch should be dassified as a "wrist watch™ under
Heading 9102, or as “other apparatus for the transmis-
ston or reception of veice, images or other data™ under
Heading 8517. In its ruling, Customs stated “[A]
Ithough the Apple Watch is capable of displaying basic
timckeeping information ... the Apple Watch is primar-
ily designed to display, manipulate, and store data. ...
The fact that the Apple Watch is worn like conventional

BACKGROUND AND FACTS

Plaimtiff, Better Home Plastics Corp., imporied
shower curtain seis consisting of an outer textile cur
tain, an inner plastic liner, and plastic hooks. The
liner preventad water from escaping and was color
coordinated to match the curtain. The curtain was
decorative and semitransparent. permitting the color of
the plastic liner to show when in use. Customs classi-
fied the merchandise under the provision for the sat's
outer curtain at & duty of 12.8 percent, under Heading
6203 for "Curtains and interior blinds; curtain or bed
valances®™ and Subheading 6303.92 as “Other ... OF
synthetic fibers.” Better Home argues that classification
of the sat should be based on the set's inner plastic linar
under Heading 3824 for ® Tableware, kitchemwsre, other
houwsehold articles and tollet articles, of plastics,” and
itenn 3924 9010 for * Curtains and drapes™ at a duty of
336 percent ad valorem,

DICARLO, CHIEF JUDGE

Goods put up in sets for reteil sale, which cannot be
classified sccording to the most specific heading, are
classified by the "componant which gives them their

Better Home Plastics Corp. v. United States

wrist watches of Chapter 91 merely indicates a dif-
ferent physical configuration of an article that is ...
designed to extend the functionality of a paired mohile
device” As a result, Customs held that the watch sub-
stantially differed from "wrist watches™ and cannot be
classified under Heading 9102. Customs explained that
“the Apple Watch is properly described as a composite
good because it consists of electrical components of
independent, individual function that are attached to
cach other to form an inseparable whole” Citing the
GRI, Customs classified the articles according to the
single component that imparts its essential character—
in this case it was the radio transceiver, under Heading
8517, (HQ H260060)

In the following case, Better Home Plastics Corp. v
United States, 916 F. Supp. 1265 (Ct. Int'L. Trade 1996),
the court had to determine whether a shower curtain
sct was classified under the heading for "Curtains™
or under the heading for " Tableware, kitchenware,
other household articles and toilet articles, of plastics”
MNotice how the court applies the GRI and the essential
character test to “goods put up in sets for retail sale”

F L ] o

egsential character” GRI 3b. Better Home Plastics con-
tends the cowrt must apply the essential charscter teat,
in classifying the applicable merchandise. Application
of the test, Better Home Plastics asserts, would man-
date classification of the set on the basis of s inner
plastic liner pursuant to Subheading 35249010 .. .
Defendant contends the essential character of the
curtains is embodied in the textile curtain. Defendant
raises numerous arguments to support its position,
particularly that {1} the plastic limer is repleceable at 1/3
to 1/4 the price of the set; (2} the consumer purchases
the sat because of the decorative function of the outer
curtain, and not for the protection afford by the liner;
and [3) the liner iz only employed for the limited period
that someone iz wiilizing the shower, whereas the
decorative outer curtain is employed, st 8 minimum,
when the bathroom s in use, and as much as 24 hours
a day. Defendant also contends Better Home Plastics’
imvoice description supports Customs® classification.
Pursuant ta the invoice description, the set is sold as
“Fabric Shower Curtain and Liner” Tharefore, defendant
argues, this description serves &s an admission that the
curtain provides the essential character of the set. * = ®

Conbinues
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Although the court agrees that the curain in the
imported set imparts a desirable decorative charac-
teristic, nonetheless ... it is the plastic liner that pro-
vides the indispensable property of preventing water
from escaping the shower enclogsure. The liner (1) pre-
vents water from escaping when the shower is in use;
(2} protacts the fabric curtain from mildew and soap
scum; and (3} conceals the shower and provides pri-
vacy when the shower iz in use. Further, the plastic
limer can serve ite intended function without the outer
curtain and contributes to the overall appearance of
the set. The outer curiain, in contrast, merely furthers

the set's decorative aspect. The court therefore con-
cludes the essential character of the set is derived from

the plastic liner.

Defendant’s other contentions are also unpearsuesive.
The manner in which the set is invoiced does not defini-
tively determine which componant provides the essentisl
character of the set. The invoice description s intended 1o
characterize the shipped itam; it is not a decleration of tha
relative importance of its component perts. Finelly, while
the couwrt takes into consideration the relative cost of the
companent paris, this point alone iz not dispositive, nor
vEryY persussive against the competing argumeants.

It iz the essential character of the sst—dearived
in part from the plastic's ability to repel water —that
denates the set's wtility, purpose, and accordingly, char
ecter. Inclusion of the textila curtain within the classifica-
tion for the plastic liner does little to change the gualities
of the besic neture of the set in meeting this purpose.

Tariff Emnginecering. Tariff engineering is the
process of modifying or engineering a product prior
to importation, or importing it at an earlier stage of
manufacturing, for the purposes of obtaining a lower
rate of duty. The general rule established by the US.
Supreme Court long ago is that an article is to be classi-
fied according to its condition at the time it is imported.
An 1881 case involved duties on imported sugar that
were determined on the basis of its color. In approving
of tariff engineering, the Supreme Court stated that "if
the manufacturer uses __. bleaching processes in order
to make his sugars more saleable, why may he not omit
to do so in order to render them less dutiable; nay, why
may he not employ an extra quantity of molasses for
that purpose?” Merrit v Welsh, 104 US_ 694 (1881).
Importers frequently redesign products, or make
them of different materials, or change minor specifica-
tions in order to fall into a certain tardf dassification. The
courts have clearly stated that the issue is not whether an
article was made or manufactured to obtain a lower tar-
iff, but whether the artidle, as imported, falls within the

The court finds Better Home Plastics hes overcome
the presumption of correctness accorded to Customs,
and the shower curtain sets were improperly classified
under Subheading 6303.92.00, HTSUS. In addition, the
court agrees with Better Home Plastics' proposed clas-
sification of the seis under Subheading 3524 50,10,

This decigion is limited to its facts, i.e., that the aat
at izsue is at the low end of the shower curtain market.
The court does not offer an opinicn on the proper clas-
sification of sets targeted to a different market segment

Decision. When articles are made up of component
parts, of are in ssts, and their parts are referred to in
twio equally specific headings, then the rule of relative
specificity does not apply, and their classification must
be determined by which part gives the article its essen-
tial character. In this case, the shower liner impanted the
essantial character to the set.

Comment. Judge DiCarlo’s opinion was affirmed by
the LS. Court of Appesals in Better Home Plastics Corp.
v LLS, 118 E3d 868 (Fed. Cir. 1967).

Case Questions

1. What is the “essential character” test, and how
was it applied hera?

2. At the end of the opinion the court clarifies that
its decisions s limited to shower curtaing at the
“low end of the market” Why might that have
made a difference?

tariff dassification and description sought to be applied.
Tariff engincering therefore permits importers to enter
their goods at any step in the manufacturing or assem-
bly process in order to obtain a lower rate of duty even
though further postimportation work or processing will
be done in the United States. For example, assume you
want to import a finished product with an import duty of
12 percent, but the import duty on each of the compo-
nent parts runs from duty-free to 5 percent. Why not
consider the option of importing the components and
assembling the finished product in the United States?

Of course, there are some limits to tariff engineer-
ing. There cannot be fraud or deception, the article as
imported cannot be a “fictional” product or imported
by “disguise and artifice;” and the goods must be cor-
rectly described on the entry documents. In Heartland
By-Products, Inc. v. United States, 264 E3d 1126 (Fed.
Cir. 2001 ), the importer added molasses to sugar syrup
in Canada and removed it after the syrup was imported
into the United States. The syrup with molasses entered
free from ULS. tariff-rate quotas on sugar syrup imports.
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Customs maintained that there had been no other pur-
pose for adding molasses except to avoid the quota, that
the molasses was a “foreign substance,” and that add-
ing it was not a “genuine step” in the manufacturing
process. Because the molasses was later returned to
Canada to be reused for the same purpose, Customs
maintained that the process was done for “disguise or
artifice” to circumvent the customs laws. There was no
evidence that Heartland ever falsified or concealed the
identity of its sugar syrup, its method of manufacture,
or its use. The Court of Appeals agreed with Customs’
argument and upheld its reclassification of the syrup.

Customs Valuation

The customs value, often called dutiable value, of
goods entered into any country must be reported by the
importer-of-record to national customs authorities at the
time of entry. Customs value is the transaction value of
the goods. In the United States, transaction value is the
price actually paid or payable for the merchandise when
sold for export to the United States, plus the following
amounts if not included in the purchase price: (1) pack-
ing and container costs, (2) selling commission paid
by the buyer (importer) to or for an agent of the seller,
{3) the value of any “assist™ as defined below, {4) any
royalty or license fee that the buyer is required to pay as
a condition of sale, and (5) the proceeds of any subse-
quent resale of the merchandise that accrues to the sefler.

Transaction value does not include international
freight charges, insurance or customs brokerage fees,
inland freight after importation, charges for assembling
or maintaining the goods after importation, or import
duties. It also does not indude commissions or fees paid
to an agent of the buyer as a “finders fee” for helping to
find a supplier and procure the goods,

If, as a condition of purchasing goods, an importer
is required to make certain payments to foreign parties
other than the seller, those payments may be induded in
transaction value. Examples include separate payments
(ie., license fees) made to the holders of copyrights,
trademarks, or patents for the privilege of importing
merchandise subject to those rights, and design and
engineering fees paid to foreign firms separately from
payments to the actual producer of the product. For
instance, if a firm imports blue jeans manufactured in
Hong Kong and as a condition of sale makes royalty
payments to the designer of the jeans in Paris, the roy-
alty would be included in the transaction value of the
merchandise.

Production Assisis. These are goods, services, or
intellectual property furnished by the importer to
a foreign producer, free or at a reduced price, for
use in producing merchandise for import into the
United States. The value of an assist must be included
in transaction value when the goods are imported
into the United 5tates. For example, if a U.S. apparel
importer provides sewing machines (iLe., the “assist”)
free to a foreign sewing contractor, then the value
of their use in sewing the apparel must be included
in transaction value when the apparel enters the
United States. Other production assists include the
value of component parts supplied, tools, engineer-
ing and design services, or the value of artwork and
sketches performed outside the United States and
that are necessary for production. Production assists
might be provided when a foreign firm needs special
equipment or machinery to manufacture custom or
specially designed goods. It might reduce costs by put-
ting to use underutilized equipment belonging to the
importer, while taking advantage of the foreign pro-
ducer’s low-cost labor or economies of scale. Assists
might also allow the importer some greater control
over the quality of the finished product. Assists are
often used in contract manufacturing—a business
arrangement in which the production of goods is
contracted or “outsourced” by one firm to a manufac-
turing firm, often overseas.

RULES OF ORIGIN

Imagine that it is 1989 and your trading company has
firm commitments from buyers in the United States to
take all of the ostrich chicks that you can provide during
the next year. After considerable searching and time
spent traveling the world, you find an ostrich hatch-
ery in England. You enter into a sales contract with the
hatchery, with payment to be made under a confirmed
letter of credit. Your bank pays the seller cash on the
documents, and the chicks arrive peeping and squawk-
ing at a UL.5. port of entry. On the entry documents
you list the chick’s country of origin as England. An
astute customs inspector realizes that the chicks could
not possibly have “originated™ there and corrects the
country of origin to South Africa where the eggs obvi-
ously originated. You agree that the fertilized eggs orig-
inated in South Africa but argue that their incubation
and hatching in England amounted to a "substantial
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have "normal trade relations” as discussed in earlier
chapters). For example, trade between the United States
and Europe or between the United States and China is
non-preferential trade. These rules are also used to cal-
culate antidumping and countervailing duties, and to
enforce trade embargoes and quotas. Preferential rules
of origin are those applicable to: (1) goods traded within
a free trade area or customs union, (2) goods imported
from countries that receive special tariff treatment pur-
suant to a trade agreement (such as the WTO Agreement
on Government Procurement), or {3) goods imported
under a trade preference programs for developing coun-
tries. (In Exhibit 12.1, notice the column for “Special”
rates of duty and the codes for each preference found in
the General Notes on exhibit Page 2.) Although there
are different rules of origin, and despite the fact that
they can be complex and arcane, there are certain basic
concepts that we will discuss.

U.S. Non-Preferential Rules of Origin

The general rule applicable to most non-preferential
trade is that the country of origin of an article imported
into the United States is the country in which the arti-
cle was wholly obtained. Wholly obtained means that
it was wholly the “growth, product, or manufacture™
of one coantry. In other words, the country of origin
is that single country where an article was wholly and
completely produced or manufactured entirely from
raw materials originating in that country. Examples are
metals extracted from the earth or vegetables grown in
a country. A leather handbag is wholly obtained from a
country only if the leather is from an animal born and
raised there, all other components or materials orig-
inate there (other than minor or insignificant compo-
nents), and all of the production and assembly takes
place there. Of course, as we've seen, few products today
are wholly made in one country entirely from materials
derived there. Nevertheless, there can be only one coun-

try of origin for customs purposes.

Articles Substantially Transformed. [If an article is
not wholly the growth, product, or manufacture of one
country, but has been produced in multiple conntries,
then the country of origin is that country where the
article last underwent a substantial transformation into
a new and different article of commerce. Suppose, for
example, that stainless steel bars are made in Korea and
shipped to Germany where they are turned into fine
cutlery. The cutlery will then enter the United States
under the tariff rate for German cutlery and be labeled

“"Made in Germany” if the processing in Germany
amounted to a substantial transformation that created
a new and different article of commerce with a new
name, character, or use.

In the United States, the definition of "substantial
transformation” has been determined on a case-by-case
basis by ULS. Customs and by the courts on appeal. U5,
courts have long held that a substantial transforma-
tion occurs when the original artide loses its identity as
such and is transformed into a new and different article
of commerce having "a new name, character, or use”
different from that of the original item_ In 1908, the US.
Supreme Court ruled that imported cork had not been
substantially transformed when it was dried. treated.
and cut mto smaller sections for use in bottling beer.
The Court stated, “"Something more is necessary ... .
There must be a transformation; a new and different
article must emerge, having a distinctive name, charac-
ter or use. This cannot be said of the corks in question.
A cork put through the claimant’s process is still a cork”™
Anheuser-Busch Brewing Association v. United States,
207 ULS. 556 (1908). Since then, courts have applied this
phrase to many different types of products and manu-
facturing operations.

An article’s name is generally considered to be only
one of several factors to take into account. Greater
emphasis is usually placed on whether the character—
sometimes said to be the “essential nature”™ —of the
product or its use has changed. In National Juice
Products Association v. United States, 628 E. Supp. 978
(Ct. Int’l. Trade 1986), a US. company imported evap-
orated orange concentrate and blended it with water,
orange oils, and fresh juice in the United 5States to make
the froren orange concentrate you might purchase in a
supermarket. The court held that the original, imported
evaporated orange concentrate imparted the “essential
character” to the completed orange juice and thus was
not substantially transformed into a product of the
United 5tates, and therefore had to be labeled as a prod-
uct of a foreign county.

The courts will look at the totality of facts in each
case to determine if there is a substantial transforma-
tion. These include whether there was a change in the
“name, character, and use” of the components, the extent
and nature of the operations performed, the value added
during processing relative to the value of the imported
components, and whether tariff classification of the
finished article is different from that of the compo-
nents. The case Energizer Battery v. United States, Slip
Op. 16-116 (CL Int'l Trade 2016) involved the assembly

Cogrgmipll IS Cangads Leaming. S0 Rghs Rosarvdd Yy ned Dl orpiod, SCEnn e, oF Ml 3500, 0 ok ar oo pe. WK 022002073

Page 320  of 636




2
H

Library B

R -

g @ 0

of flashlights in Vermont from parts originating pri-
marily in China. UL5. Costoms held that the completed
flashlights originated in China. The importer appealed
because Chinese-made flashlights would not qualify
for sale to the US. government under the Buy Ameri-
can Act. The court noted that the assembly, testing, and
boxing in Vermont took approximately seven minutes.
None of the parts were changed in shape or composi-
tion. The name of each part, such as “switch lever” or
“lens ring,” remained the same. The use of each compo-
nent remained the same. The components were specifi-
cally designed for use in these particular flashlights and

BACKGROUND AND FACTS

Plaintiff attempted to enter steal products at the Port
of Seattla. Theas products consisted of unpainted stesed
sheats that had originated in Japan but hed been hot-dip
galvanized in New Zealand. Plaintiff's antry documents
identified Mew Zealand as the cowntry of orgin. Customs
ruled that the country of crigin was Japan and that the
steel could not be entered due to an agreement betwesn
the United States and Japan. Customs contended that
hot-dip galvanizing of Japanese steel shesets in New
Zesland was merely a “finishing procesa”™ camied out to
improve certain performance charecteristics of the steal
sheets and not 8 process that results in 8 substantial
transformation so as to change the country of origin. Tha
plaintiff disegreed and browght this sction for review.

JUDGE DICARLO

Substantial transformation ks & concept of major Impor
tamce in administering the customs and trade laws. In
addition to its role in identifying the country of origin
of imported merchandise for purposes of determining
dutiable status, or, as in this case, the applicability of
& bilateral trade agreement, substantial transformation
ig the focus of many cases involving country of origin
markings ... (citations omitted)

The essence of these cases |s that 8 product can-
not be said to originate in the country of exportation if
it s not manufactured there. The question, therefore,
is whether operations performed on products in the
country of exportation are of such a substantial nature
to justify the conclusion that the resulting product is
& manufacture of that country. *“Manufacture implies
a change, but ewery change is not manufacture ... "

There must be transformation; a new and different
article must emerge, having a distinctive name, charac-
ter, oF use” * AnheuserBusch Brewing Assn. v. United

Chapier 12: Imports, Customs, amd Tariff Law 321

arrived ready for assembly. A high proportion of parts
were screws, washers, nuots, and wires precut to lengths.
The court disregarded the importer’s claim that “none of
the components could function as a flashlight prior to
assembly and that they become integral parts of a new
produoct ... © and after considering all of the facts con-
chuded that "Given the relative simplicity of the assembly
process ... the imported parts do not undergo a substan-
tial transformation” The flashlight originated in China.
The following case, Ferrostaal Metals Corp. v United
States, involved steel from Japan that was galvanized in
New Zealand prior to its import into the United States.

tates

States, 207 U5, 666 [1808). The criteria of name, char
acter, and use continue o determine when substantial
transformation has occurred, and the prior cases of this
court and our predecessor and appellate cours provide
guidance in the application of this test.

L

‘Whether galvanizing and annealing change the
character of the merchandise depends on the nature of
these cperations and their effect on the properties of
the materials. To produce one of the types of imported
sheet the shest must ba heated to 1,350 degrees F,
at which point recrystallization of the grains of stael
occurs. The sheet ia then brought down to 880 degress F,
before gabvanizing beginz. At 880 degrees F the shasat
enters & pot of molten 2inc and s dipped. The molten
zinc reacts immediataly with the solid steel, and begins
a process known as "alloying.” Alloying constitutes &
chemical change in the product, characterized by the
formation of iron-zinc alloys at the interface betwean
the steel and the zinc. The galvanized stesl sheet emerg-
ing from the bath has & mixed zinc-steel surface with
an identifiable atomic pattern. The formation of a galve-
nized surface is an irreversible process which provides
electrochemical protection to the sheet. As & result of
the galvanic protection, the steel will last up to twenty
years, or ten times &3 long 8s ungalvanized steel ___ .

The allpy-bonded zinc coating affects the character
of the sheeat by changing its chemical composition snd by
providing corrosion resistence The court slzo finds that
the hot-dip galvanizing process is substantial in terms of
the value it adds to full hard cold-rolled steel sheet. The
evidence showed that the Japanese product is sold for
approximately $350 per ton, while the hot-dipped galve-
nized prodsct is sold for an average price of 5550 to 5630,

Teken as & whole, the continuous hot-dip gabvaniz-
ing process transforms & strong, brittle product which

Cordinues

Cogrgmipll IS Cangads Leaming. S0 Rghs Rosarvdd Yy ned Dl orpiod, SCEnn e, oF Ml 3500, 0 ok ar oo pe. WK 022002073

Page | 321 | of 636




2
H

Library

| 116% ﬂ

g @ 0

322  Part 3: International and (LS. Trade Low

continuad

cenmnat be formed into 2 durable, corrosion-resistant
product which is less hard, but formable for a range of
commercial applications. Defendant’s witness stated
that the impored sheet has & “different character from
the standpoint of durability” The court finds that the

annealing and galvanizing processes result in & change
in character by significantly altering the mechanical

properties and chemical composition of the steel sheeat.

The name criterion iz generally considared the
least compelling of the factors which will support &
finding of substential tramsformeation. Monethelaas, the
satisfaction of the name criterion In this case lends sup-
port to plaintiffa’ elaim. The witnesses for both parties
testified that the processing of full hard cold-rolled stesl
sheet results in a product which has a different name,

continuous hot-dip galvanized steel sheet.
The court also considers relevant whether the

operations underlying the asserted transformation have
gffected a change in the classification of the merchan-
dige under the [tariff schedule]. Change in tariff classkfi-
cation mey be considered as a fector in the substantial
transformation analysis. Here this factor supporis a

substantial transformation.
LI

Based on the totality of the evidence, showing
that the continuous hot-dip galvanizing process effects
changes in the name, character, and use of the pro-
cessed steel sheet, the court holds that the changes con-
stitute a substential transformation and that hot-dipped
galvanized steel sheet is & new and different aricle of
commerce from full hard cold-rolled stael sheet

U.S. Preferential Rules of Origin

Preferential rules of origin are found in the trade
agreement or tariff program that creates the preference,
and so the rules can differ from program to program.
For example, the rules for determining whether an arti-
cle originated in a developing country under the Gener-
alized System of Preferences are different than the rules
applicable to imports under the Africa Growth and
Opportunity Act. The North American Free Trade Act has
specific rules of origin and are discussed in Chapter 14.

In order to qualify for a tariff preference, an item
imported into the United States must be “wholly
obtained™ from a country qualifying for a trade
preference. But if the imported item consists of mate-
rials from more than one country, or results from
processes in more than one country, then one or a com-
bination of the following rules of origin apply: (1) the
tariff-shift rule, (1) the domestic or regional value con-
tent rule, and (3) specific processing requirements.

Decision. Japanese stesl that had been galvanized in
Mew Zealand prior to its importation into the Unitad
States was substantially transformmed so that it had
become a product of Mew Zealand and thus was mot
subject to voluntary restraint agreements between the
United States and Japan.

Comment. “Voluntary restraint agreements,’ such as
those described in this case to restrict steel imports
from Japan, are no longer used as &8 method of limit-
ing imports of foreign goods into the United States, as
they do not fall under the permissible rules of the WTCOL
Mevartheless, this case serves well to iliustrate the use
of the substantisl trensformation test in tariff cases. The

case ig still cited frequently in determining the country
of origin in octher cases.

Case Questions

L. Why iz the process of galvanizing ateel important
to the court’s decision?

2. Consider the process of hot-dip galvanizing
described here. Would you sagree that the oper
agtions performed on the steel in Mew Zealand
created a prodisct with a new name, character, or
use? Why or why not?

3. Of the three factors generally referred to—name,
character, use—which seem to be the most or
least important?

4. What other fectors does the court consider in
addition to a chamge in the name, character, and
uge of the product?

The Tariff-Shift Rule. The tariff-shift rule states
that the country of origin is the last country in which
all “inputs” (raw materials, component parts, etc.) into
the finished article underwent a required charmge in tariff
classification. It is frequently, although not only, used in
trade preference programs. For example, under NAFTA,
if certain inputs from Europe are combined or pro-
cessed in Canada, and that process results in a change
in tariff classification to those inputs, then the finished
article is considered to have originated in Canada if the
inputs underwent a change from one tariff classification
to a new classification as defined in the NAFTA agree-
ment. The finished article can then qualify for tariff-free
treatment when sold in Mexico or the United States.
The tariff-shift rule has the advantage over other
rules because it is more objective and more certain. It
can also be the basis of internationally accepted rules
because most countries use the harmonized tariff classi-
fications on which the mle is based. The rule is favored
by WTO experts working on international rules of
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origin. U5, Customs has actually considered adopting it
in lieu of the more subjective substantial transformation
test discussed earlier

The Domestic or Regional Value Content Rule.  The
other common preferential rule of origin is the
domestic or regional value content test, a type of
value-added test described earlier. This requires that
some minimum percentage of the value of materials and
direct processing operations be performed in a country
in order for it to have “originated” there. For example,
the U.S. preference program for Caribbean countries
requires that at least 35 percent of the value of materials
andfor labor be added there in order for the article to
enter the United States at the lower Caribbean rate. The
regional value content test is used to determine whether
a vehicle originates in North American under MAFTA.

Specific Processing Rules. These rules state that an
itern originates in a country if it was subjected to specific
forms of manufacturing or processing in that country.
For example, the rules of origin of a trade agreement
may state that certain chemicals from one country that
are subjected to a chemical reaction in a second country
become a product of the second country. Specific rules
like this are also used in the textile industry.

WTO Agreement on Rules of Origin

It is well known that some importers forgo taking
advantage of lower preferential tariff rates because of the
cost of compliance, and because the rules of origin are so
complex and sometimes inconsistent. Some importers
fear that improper country of origin documentation can
lead to penalties and fines. Everyone agrees that export-
ers and importers worldwide would benefit greatly from
standardized and simplified rules of origin.

The WTO Agreement on Rules of Origin (1995) is a
long-term project to achieve this goal. As of this writing,
the WTO was in the process of developing new, uniform
rules. Under one proposed rule, the country of origin for
goods originating in all WTO countries would be deter-
mined by a tariff-shift rule, similar to that discussed.

European Union Rules of Origin. Non-preferential
rules of origin in the EU have been similar to the subjective
substantial transformation test used in the United States.
However, with the 2016 adoption of the new Union Cras-
toms Code, the EU is moving toward using more objective
rules, including the tariff-shift, value-added, and specific
processing rules for its non-preferential rules. In the EU,
these are now called "List Rules”

mmmmmwm 323

Marking and Labeling of Imports

Every article of foreign origin impaorted into the United
States must be legibly, indelibly, and permanently
marked in English in a conspicuous place and in such a
manner as to indicate the name of the country of origin
of the article to the nltimate purchaser in the United
States (unless if falls within an exception, below). The
ultimate purchaser is the last person in the United
States who receives an article in the form in which
it was imported. If an imported article is to be sold at
retail in the same form as it was imported, then the
retail customer is the "oltimate purchaser”

If an imported article is converted, processed,
or combined with other articles or ingredients in
the United States so that it undergoes a substantial
transformation resulting in a new article of commerce
with a new name, character, or use, as defined by the
Gibson- Thomsen case, then the new article need not be

labeled with a foreign country of origin.

Special Marking Requirements for Assembled
Articles. Specific marking rules apply where an
article is imported into the United States after having
been assembled in a foreign country from components
originating in different countries. If the assembly
amounted to a substantial transformation, the imported
article may be marked or labeled as “assembled in” the
country of final assembly, or assembled in the country
of final assembly “from components of [country or
countries of all components]” Assume that electronic
and other components are substantially transtormed by
assembly in China into a cell phone that is shipped to
the United States. The parts are supplied from factories
located in a dozen countries. Here the only practical form
of marking would be "Assembled in China” or "Made in
China” As in the Energizer flashlight case just discussed,
the substantial transformation test also applied to assem-
blies of foreign components in the United States.

Articles Not Requiring Marks. The following catego-
ries of products are a few that do not require marking:
(1) products incapable of being marked (works of art,
unstrung beads, nuts, bolts, cigarettes, eggs, feathers,
livestock, and vegetables ), (2) products that cannot be
marked without injury, (3) crude substances, (4) arti-
cles produced more than 20 years prior to importation,
{5) articles imported solely for the use of the importer
and not intended for resale {e.g., personal articles pur-
chased abroad by a tourist), and (&) certain products
of the United States that are exported (e.g., for repairs)

and returned. When an item is exempt from marking
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requirements, the immediate container in which it is
sold to the consumer must be marked. To illustrate,
imported carpentry nails need not be marked, but the
box in which they are sold to the consumer must be.

Federal Trade Commission “"Made in U.5.A”
Rules. In the United States, the Federal Trade
Commission (FTC) and US. Customs have overlap-
ping jurisdiction with regard to country of origin
claims. However, there are several differences. First,
while Customs rules apply only to product marking,
the FTC rules apply to all claims, including those on
product catalogs, packaging, and all forms of advertis-
ing. Second, while U5, Customs enforces the trade and
tariff laws, the FTC's statutory authority is to prevent
misleading or deceptive claims or practices. Thus, while
Customs oversees foreign country of origin marking
(e.g. "Made in China”), the FTC regulates the use of the
term “Made in US A" For example, assume that an arti-
cle is substantially transformed in the United States into
a new and different article of commerce, and therefore
no foreign country of origin marking is needed when
the finished produoct is offered for sale in the United
States. That alone does not mean that the product can
be marked, described, or advertised as "Made in the
USA" unless it meets additional FT'C rules.

There is no rule that requires a US.-made product
to be marked or labeled as such. Except for special rules
applicable to automobiles, textile, wool, and fur prod-
ucks, U5, content need not be disclosed. However, a
seller may not claim that a product is "Made in US A"
unless all or virtually all of the materials, processing, or
component parts are made in the United States and their
final assembly or processing took place there. All signif-
icant parts and processing that go into the product must
be of ULS. origin. The product can contain only negligi-
ble foreign content. For instance, the FTC has held that
a gas barbecue grill assembled entirely from U5, parts
could be labeled as "Made in UL5.A." despite the fact that
the knobs were of foreign origin. The knobs were said
to make up a small portion of the product’s total cost
and an insignificant part of the final product. A 2015
California statute provides that a product can be marked
or described as "Made in the US.A” if "not more than
5 percent of the final wholesale value of the manufac-
tured product” is made outside of the United States.

The FTC "Made in US A" rules apply also to other
maore indirect forms of marketing and promotion that
may be deceptive. In one case, a company packaged its
Chinese-made product in a package covered with an

American flag and eagle. Despite the statement "Made

in China.” which appeared in small print on the bottom
and side panels of the package, the FTC held that the
labeling was deceptive.

Qualified Claims. Even where an article cannot be
marked or described as "Made in US A" it may still
bear a qualified claim if the claim in not deceptive. For
example, a marking or product description may refer
to a specific process or part, such as "Designed by XYZ
in California, Assembled in China” or "Made in China,
Seat of Italian Leather”

OTHER CUSTOMS LAWS
AFFECTING U.S. IMPORTS

This section examines two other programs affecting the
import{export operations of international companies:
drawback provisions allowing a refund of duties
paid and foreign trade zones. These are tariff-saving
programs created by law to encourage the import/
export trade. Most developing countries have similar
programs for their importers and exporters.

Drawbacks

A drawback is a refund of duties already paid on
imported goods when the goods (or other goods
manufactured from the original goods) are reexported or
destroyed. Drawbacks are recognized by many countries
arpund the world. The most common type in the United
States is the manufacturing drawback, designed to

encourage US. manufacturers to export. A manufac-
turing drawback is a refund of duties and taxes paid on

merchandise that is imported, subjected to manufacture
or production, and then exported within five years. LS.
firms are becoming increasingly sophisticated in using
manufacturing drawbacks. For instance, duties paid on
imported yarn will be refunded to the importer who
exports a finished fabric made from that yarn. Similarty,
a poultry farm that imports chicken feed can receive a
drawback on duties paid on the imported feed when the
chickens are slanghtered and exported. Drawbacks allow
the exporter to purchase materials from low-cost for-
cign suppliers without having to pay prohibitively high
duties. There are no drawbacks allowed in trade between
Canada, Mexico, and the United States,

A same-condition drawback is a drawback of
duties paid on imported goods that are reexported in
the "same condition™ as they were imported, provided
they were not significantly altered. For example, nuts
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and bolts can be entered in bulk, ceaned, sorted, and
repackaged with foreign-language labeling. On export,
the drawback applies. Many trading companies utilize
same-condition drawbacks,

A substitntion drawbadk of duties paid on imported
goods may be received by a US. firm that imports goods
and then exports other goods of the "same kind and
quality” Substitution drawbacks usually deal with fun-
gible goods or agricultural commodities. Assume a ULS.
manufacturer imports soda ash, pays import duties, and
then sells it to a ULS. customer. Later, it exports the same
quantity of U5.-made soda ash to a foreign buyer. The
importer can receive a drawback on duties paid on the
imported soda ash.

A rejected merchandise drawback is allowed for
imported merchandize that was shipped without con-
sent, is defective, or does not conform to specifications
or to samples (e.g., zippers that do not zip). The mer-
chandise is returned to US. Customs within three years
and either destroyed or reexported.

Obtaining a drawback requires close cooperation
between the firm and US. Customs. The procedures,
time limits, documentation, and accounting require-
ments for drawbacks are complex and exact, and many
companies use drawback consultants for advice or help
in structuring drawback transactions. Some firms uti-
lize specially developed software to help track and
document a drawback transaction. Civil penalties are
imposed for violating the provisions of the law. Many
firms do not file for drawbacks for fear of being assessed
a penalty for derical errors.

Foreign Trade Zones

Foreign trade zones (FTZs) are legally defined sites—
warchouses and manufacturing facilities—operated
pursuant to legislation and under government license,
that are legally “outside™ the customs territory of the
country they are in. They are a duty-deferral and
duty-saving device. Imported goods may be brought
into an FTZ without being subjected to tariffs until such
time as the goods are released into the stream of com-
merce of that country.

FT¥s are used widely around the world, and are mon-
itored by, and under the control of, the customs author-
itics of that country. In the United States, FTZs operate
under a license from the US. Foreign Trade Zone Board
and according to regulations of the board and of ULS.
Customs and Border Protection. Foreign trade zones
must be within a 60-mile radius of a US. port of entry.
FTZs may be operated by a state or local government,
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airports or seaport, or specially chartered private com-
panies who lease space to private firms for their use.

Creative Uses for Foreign Trade Zones. Originally,
FTZs were intended to encourage U.S. firms to
participate in international trade by providing a “free
port” into which foreign-made goods could be trans-
ported, stored, packaged, and then reexported without
the payment of import duties. Today, FT'Zs are used for
many different purposes, ranging from warchousing to
manufacturing. Goods may be assembled, exhibited,
cleaned, manipulated, manufactured, mixed, processed,
relabeled, repackaged, repaired, salvaged. sampled,
stored, tested, or destroyed. Manufacturing may only be
done in certain zones approved by the FTZ board, and
any processing that results in a change to the tariff das-
sification or substantial transformation of goods must
also have Customs’ permission. Retail sales are prohib-
ited. The length of time that goods can be held in a zone
is not limited. Duties on foreign goods are not due until
the goods are “entered for consumption” into the United
States. Foreign goods that are entered into an FTZ and
then substantially transformed into a new product
can be entered into the United States at the tariff rate
applicable to the new product or to the original goods,
whichever is less. Goods may be reexported from a zone
without the payment of duties.

The flexibility offered to an importer through the
use of FTZs provides many opportunities for creative
importing strategies. For example, firms can ship goods
to their zone duty-free and warchouse them for later
entry and sale in the United 5tates pending buyer’s
orders or more favorable market conditions. Foreign
goods can also be held for exhibition and display in
the zone for unlimited periods without the payment of
duties. Foreign goods that arrive damaged or defective
may be destroyed without the payment of duties. Goods
in an FTZ are not subject to quotas and may remain in
the FTZ until the quota opens and their entry is permit-
ted. Title to goods held in an FTZ may be transterred to
another party without the payment of duties.

Assume you want to source articles from several
countries and bring them to the United States to be
repackaged under your brand for resale to a foreign cus-
tomer. If this is done in an FTZ, there will be no duties
owed at the time your original articles entered the FTZ.
As another example, if a commodity is dutied by weight,
it may be brought into an FTZ for drying and subse-
quently entered without the excess weight caused by the
moisture. Perhaps the most unusual use of an FTZ is the
Cape Canaveral FTZ in Florida. There, foreign payloads
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have been imported into the FTZ and made ready for
a space launch, and then “reexported” to space without
the payment of U.S. import duties! Approximately 250
general-purpose foreign trade zones and 500 subzones
exist in the United States. The industries with the most
production activity include oil refining, antomotive,
electronics, pharmaceuntical, and machinery sectors.

s IF | .i.-...i...'-L .
BACKGROUND AND FACTS

Missan operated a foreign trade zone subzone at its
automotive manufacturing and assembly plant located
in Smyrna, Tennessee. Missan imported production
machinery for use in the subzone consisting of indusa-
trial robots, automated conveyor syaterns, and 8 com-
puterized Intarface.The machinery was to be assermbled
and teated in the zone, and if it proved unsatisfactony it
wiad to be replaced, redesigned, or scrapped. Customs
rulad that production equipment was not “merchan-
dise” sz defined under the FTZ act and was therefore
dutieble. Duties were assessed at 53 million, and Mis-
gan filed a protest. On denial, the Court of International
Trade ruled that the equipment was dutiable, and this
appeal was filed.

CIRCUIT JUDGE ARCHER

The activities parformed by Missan in the foreign trade
zone subzone with the imported equipment are not
among those permiited by & plain reading of the stat-
ute. Section 81c provides that merchandise brought
into & forelgn trade zone may be “stored, sold, exhib-
ited, broken up, repacked, sssembled, distributed,
sorted, graded, cleaned, mixed with foreign or domes-
tic merchandize, or otherwize manipulated, or be man-
ufsctured...

The act does not say that imported equipmeant
may be “installed” “used” “operated” or “consumed”
in the zone, which are the kinds of operations Missan
performs in the zone with the subject equipment. Alter
native cperations of a different character should not be
implied whan Congress hes made 3o exhaustive a list.

Missan ralies upon the case of Hawaiian lnde-
pendaent Refinery v. United States, 460 FE Supp. 1249
(Cust. Cr.18978) in support of its position. The merchan-
dise there involved was crude oll which was entered
into & foreign trede zone for manufacture into fuel oil
products. This, of course, iz an activity delineated by
the act and entry into the zone was exemnpted from
Customs duties. Thereafter, a portion of the crude ofl
wias congumed in the meanufacturing process and Cus-
toms assessed duty on the theory that there had been

In addition to general-purpose zones, firms are
able to establish their own special-purpose subzones.
Subzones can be placed anywhere in the United States
with LL5. Customs approval. The following case, Nissan
Maotor Mfg. Corp. US.A. v United Stafes, arose out of
Nissan's importation of equipment into an automotive
manufacturing subzone in Tennessee.

U.S.A. v. United States

a “constructive” antry into the Customs territory of
the United States. In holding that the assessment was
improper, the Court of International Trade did not have
to deal with the guestion at issue here of wheather the
inttial entry into the zone was exempt Clearly, in that
case the crude oil was exempt at the time of entry. Thus,
the Court of International Trade properly concluded
that the Hawalian Independent Refinery case was not
dispositive of this case.

We are convinced that the Court of International
Trede corractly determined that the importation by
Missan of the mechinery and capital equipment at issue
into the foreign trade 2one subzone was not for the pur
pose of being manipulated in one of the ways prescribed
by the statute. Instead it was to be used [consumed)
in the subzone for the production of motor vehicles.
Under the plain language of the 1850 amendment to
the act and the legislative history of that amendment,
and Customa” publizhed decizion interpreting the act as
amendad, such a use does not entitle the eguipment to
examption from Customis duties. Accordingly, the judg-
memnt of the Court of Intermational Trade is affirmed.

Decisiam. The decision of the lower court was
affirrned. Machinerny entered into & foreign trade zone
for use in the manufacture and assembly of automo-
biles s not “merchandize® under the act and may not
be entered duty-free.

Case Questions

1. What purposes do FTZs serve? Why did Congress
establish them?

2. What were the advantages to Nissan by assem-
bling automaobiles in an FTZT How many can you
list?

3. Why could Missan not brimg manufacturing
equipment into its zone duty-free? Do you think
this case applies to office chalrs or personal com-
puters? Explain.

4. Assume that you Import merchandise subject to
annusl guotas. You have & shipment amriving, but
the quots has filled. How might an FTZ help you?
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THE ADMINISTRATION OF U.S.
CUSTOMS AND TARIFF LAWS

The customs and tariff laws of the United States are
administered and enforced by the US. Bureau of
Customs and Border Protection, an agency within the
Department of Homeland Security. The creation of the
Department of Homeland Security in 2003 was a part of
the largest reorganization of the American government
in more than 50 years. The reorganization eliminated
the U.5. Customs Service (which had been in the
Department of the Treasury) and the Immigration
and MNationality Service, and transferred those func-
tions to the newly created Department of Homeland
Security. Customs’ responsibilities are to stop terrorists
and terrorist weapons, as well as illegal drugs and drug
traffickers, from entering the United 5tates; to assess
and collect the tariff revenue of the United States; and
to enforce the customs and immigration laws at the bor-
der. The latter inclodes regulating the entry of products
under quota or embargo, enforcing the country of ori-
gin labeling statutes, administering foreign trade 2ones,
and performing other functions. As a law enforcement
agency, U.5. Customs combats smuggling and investi-
gates tariff frand cases. Customs has the anthority to
bar the entry of goods that violate patent, trademark, or
copyright laws, or that violate the food and drug laws.

The ULS. Border Patrol today is part of US. Customs.
Customs has overlapping authority in the enforcement
of customs and immigration laws with U.5. Immi-
gration and Customs Enforcement (ICE}, also within
Homeland Security. While Customs’ responsibilities are
primarily at borders and points of entry to the United
States, ICE has immigration responsibility elsewhere in
the country. Customs also shares some responsibilities
with other agencies in enforcing US. export laws. Some
LS. Customs officers are assigned to ULS. embassies or
offices in foreign countries to assist in the administra-
tion of LS. customs laws.

Customs is divided into seven geographic regions;
the regions are divided into districts, each headed by a
district director. Customs offices are located at the ports
of entry, including major seaports, airports, inland
ports, and border crossings. Within each district are
field import specialists, who make initial determinations
as to the entry of goods. They can seck advice from
national import specialists. Some officers are specialists
in particular types of products. such as textiles. The

district director supervises all imports within the

Chapter 12: Imports, Customs, u:d"mﬂm 327

district and makes sure that imported goods are entered
in accordance with the rules of the agency and decisions
of the courts.

The Formal Entry

The formal entry refers to the administrative process
required to import goods into the customs territory of
a country. Goods have officially “entered” the United
States only when the following requirements have

been met.

1. The goods have arrived at a US. “port of entry”

2. The goods are not of a type that is not permitted
entry or from an embargoed country.

3. Delivery is authorized by Customs after inspection
and release.

4. Estimated duties have been paid or a costoms bond

posted.

The process begins upon the arrival of the merchan-
dise at a U.5. port of entry. Goods not processed for
entry within 15 days are sent to a warchouse as
“unclaimed freight” The goods may be entered by
the owner, purchaser, consignee (the party to whom
the goods are shipped or to be delivered), or licensed
customs broker. A customs broker is an authorized
agent, licensed by federal law, to act for and on behalf
of importers in making entry of goods. (A broker is
not needed to import goods for personal use.) More
than 90 percent of all entries are made by customs bro-
kers. A customs broker must possess a written power
of attorney from the party making entry. Nonresident
individuals and foreign corporations may make entry,
but they are bound by much stricter rules. The entry
process is not merely transporting the goods into the
United States; it includes the filing of customs docu-
ments and the payment of duties.

Reguired Documentation. 'When goods are entered,
the entry documents must be filed within five days. The

documents necessary to enter goods generally include
the following items:

1. An entry manifest or merchandise release form (see
the EntryfImmediate Delivery Form in Exhibit 12.2)
. U5, Customs Entry Summary Form (Exhibit 12.3)
3. Proof of the right to make entry (a bill of lading, air
waybill, or carrier’s certificate)
4. The commercial invoice obtained from the seller

[

(or a pro forma invoice, if the commercial invoice is
temporarily delayed by the seller)
5. Packing slips to identify the contents of cartons
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the United States. The commercial invoice is required

for all shipments intended for sale or commercial use

in the United States. The invoice must provide all

pertinent information about the shipment, in English,

and be signed by the seller. One invoice can be used

for installment shipments to the same consignee if the

shipments arrive within ten days of each other. The

invoice must include the following information:

=  Names of the port of shipment and the destined port of anfry

=  Name of buyer and sallar or consignee

Common or trade name for the goods and their detalled

description

Country of ongin

Currancy of payment

Dusantity and waight of the goods shipped

Value of the goods accurately and comectly stated, incheding a

braakdown of 3l itemized charges such as Treight, insurance,

packing costs, the costs of containars, any rebaias and comemis-

sions paid or payable, and the value of any production assist

= A paclang st stating in detail what merchandiss is in aach
indnidual package

«  Special mformation for cartain classes of menchandisa (e,
bedspraads must indicate whather they contain any embroi-
dary, lace, braid, or ather inmming)

Payment of Duties. [f import duties are assessed on
the goods, the importer must deposit estimated duties
with Customs at the time of filing the entry docu-
ments or the entry summary form. The duties must be
in an amount determined by Costoms, pending a final
calculation of the amount actually owed. Payment to a
customs broker does not relieve the importer of liabil-
ity to pay the duties. The liability for duties constitutes
a personal debt of the importer, and a lien attaches to
the merchandise. In lien of paying duties immediately,
an importer may post a customs bond. This is more
convenient for companies needing immediate delivery
of their goods. A customs bond can be purchased for
a single shipment or for all shipments over the course
of a year and up to the amount stated in the bond.
The purpose of the bond is to ensure the payment of
duties on final calculation. In some cases, goods can be
released for transportation or storage in-hond, meaning
that the payments of duties are suspended until the
goods are released for sale or use in the United States.

Informal Entries. Personal and commercial
shipments valued at $2,500 or less may be cleared
through an informal entry process. A surety bond is
not required for informal entries, and import duties are
payable immediately at the time of entry. Mail entries
less than 52,500 may be processed through the ULS.

Postal Service, in which case the goods are forwarded to
a U5, Customs mail branch for dearance.

As of 2016, shipments valued at 3800 or less may be
imported by any one person, on any one day without
the payment of duties (provided the shipment is not one
of several that were send separately for the purpose of
evading a tariff). This will mostly affect travelers to the
United States and business-to-consumer e-commerce.

Liguidation and Protest

In a normal import transaction, assuming no errors
or penalties are at issue, the entry will be liquidated.
Liquidation is the final computation and assessment
of the applicable duty on entered goods by Customs.
This “closes the book,” making the entry complete.
If Customs accepts the entry as submitted on the
importer's documents, liguidation occurs immedi-
ately. However, when Customs at the port of entry
determines that additional duties are owed, a notice
of adjustment is sent to the importer. The importer
must respond to the notice, or the duty will be assessed
as corrected. If a question or dispute arises concern-
ing the goods themselves, as in the case of technical or
unusual products, or in complex cases, the case may
be referred to an import specialist familiar with that
type of product. A courtesy notice is sent to importers
advising them of the liguidation, although this notice
is not legally effective. If actual duties owed exceed the
estimated duties paid at the time of entry, the importer
must pay them within 15 days of the posting of the
notice of liguidation.

Protesting Liquidations. An importer that wants to
dispute a liquidation made by Customs may file a pro-
test with Customs within 90 days at the port where the
goods were entered. An importer may not file a protest
where no change was made by Customs to the entry as
filed by the importer. Customs has 30 days to respond
in cases where the goods have been denied entry; oth-
erwise it has two years to act. Appeals can be made to
Customs headquarters in Washington, DLC.

Enforcement and Penalties

The Bureau of Customs and Border Protection has
broad powers to establish regulations, carry out investi-
gations, and impose penalties. All care must be used in
complying with customs requirements, and many expe-
ricnced importers will tell you that they make every
effort to ensure the customs documents they submit are
truthful and error-free.
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The basic entorcement and civil penalty provisions
of the customs laws are found in Title 19, Section 1592
of the U'S. Code. The offenses set out here are civil wio-
lations calling for civil penalties imposed administra-
tively by Customs. Criminal violations are addressed
elsewhere in the U.S. criminal code. Section 1592
begins by setting out an importer’s basic responsibil-
ity: “No person may enter or attempt to enter any mer-
chandise into the United States by means of any written
document, electronic transmission of information, oral
statement, or other act that is both material and false
or which omits any material information affecting the

entry’

Making Materially False Statements to Customs.  An
act or statement is “material” if it refers to the identity,
quality, value, source, or country of origin of the
merchandise, or if it affects the rate of duty charged or
the item’s right to be imported into the United States. The
most common, and often most serious, false statements
involve undervaluation, incorrect descriptions, and
misstatements as to country of origin. For instance, a
statement to a Customs officer that cigars carried on
your return flight from Honduras are of Honduran
origin, when they are actually of Cuban origin, is mate-
rially false. Similarly, submitting a commercial invoice
for a shipment of imported goods showing their value at
less than that actually paid is materially false. Incorrect
country of origin labeling on merchandise is a common
false statement, usnally resulting from a failure to prop-
erly understand customs law. An omission of material
fact qualifies as a materially false statement.

A Ralse statement can be material even if it does not
actnally cause a change in the rate of duty. Identifying
an imported fabric as "100 percent cotton” when in fact

BACKGROUND AND FACTS

W entered three shipments of Tehirts purchased
from Hul, who claimed that he operated & factory in
the Dominican Republic. Hui furnished information
necessary for the importer's broker to prepare the
import documents and to obtain a permit for entry
of wearing apparel into the United States (which was
reguired at the time). Wu declared the country of ori-
gim of theT-shiris as the Dominican Republic. Customs
discovered that Hul produced the body of the T-shirts

United States v. Golden Ship Trading Co.
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it is made of a blend of cotton and silk would be mate-
rial {and false) even though it may or may not actually
result in a change in the rate of duty collected. The vio-
lation occurs whether the [alse statement was made
intentionally or negligently. There is no violation if the
falsity resulted from simple clerical errors or reason-
able mistakes of fact outside the control of the importer
(such as where a foreign supplicr unexpectedly includes
merchandise in a sealed container that you were not
aware was being shipped to you, and you had no way
to find out), as long as the errors are not part of a pat-
tern of negligent conduct. The penalty, however, does
depend on whether the offense resulted from negli-

gence, gross negligence, or fraud.

Negligent Violafions. A negligent violation is one in
which the importer fails to use reasonable care, skill,
and competence to ensure that all customs documents
and statements are materially correct and all laws are
complied with. It might result because the importer
failed to accurately ascertain the facts or information
required by Customs when making an entry. It could
also result from a misinterpretation of customs
regulations or a mistake in completing the customs doc-
uments. Negligence penalties can seem pretty severe: If
duty has been lost, the penalty can be the lesser of the
value of the goods or two times the loss of duty. If no
duty is lost, then the penalty can be as high as 20 per-
cent of the value of the goods, depending on whether
there were mitigating or aggravating circumstances.

In the following case, United States v. Golden Ship
Trading Co., the importer was found negligent in mis-
stating the country of origin of T-shirts, even though
she based her information on assurances made by her

supplier.

in China end shipped them to the Dominican Republic,
where sleeves were attached and “Made in Dominican
Republic® labels insered. The finished shirts were then
transshipped to the United Stetes. According to law,
merely attaching the sleeves did not make the shirs
a product of the Dominican Republic. Chinese-made
ghirta could not have beesn imporied without a testile
viza, which Hui may not have been abhle to obtain. The
government alleged that Wu acted without dus care in
datermining the country of origin and sought penalties

COrHinLEes
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continuad

of 544,000 Wu did not dispute that the country of ori-
gin was China but denied that she was negligent and
claimed that Hul had duped her.

BARZILAY, J.

Section 1582{e) describes the burden of proof that each
side bears in a penalty action based on negligence. The
United States bears the burden of establishing that the
materizl false act or omission cceurred; the burden
then shiftz to the defendant to demonstrate that the act
did mat occur as a result of negligence. Ses, 18 ULS.C.
5§1682{alld). In this action, Customa has adeguately
demonstrated that the material falae sct occurred.

Since the court holds that the statemenis on the
entry papers wera both material and false, the only
remaining issue is whether Ms. W has carried her bure
den that “the act or omission did not occur as a result of
negligencs” To decide if the mismarking wes the result
of Ms. Wu's negligence the court must examing the
facts and circumstances to determineg if Ma. Wu exer-
cized reasonable care under the circumstanoes.

Ms. Wu admits she relied on the information pro-
vided by the exporter and accepted his representations
that the Dominlcan Republic was the country of onigin
of the tee-shirts because "sll the documents that the
exporter provided prior to entry stated the country of
origin was the Dominican Republic” Further, she claims
that she was the victim of the exporter's fraudulant
gcheme which was so elaborate that even Customs
had difficulty discovering it. Ms. Wu points out that
the exporer did hawe & T-shir factory in the Dominican
Republic and that the factory did perform some man-
ufscturing operations on the imported T-ahirts. Ma. Wu
glza claims “figuring out which (T-shirts) gualified sz
country of origin Dominicen Republic and which did not
require an entire team of Customs investigators, special
agents and import specialists. Obvicusly, the exporter’s
fraud in this case was well-concealed” Furthermore,
she contends, if Customs had difficulty investigating
and uncovering the exporter's falsificetions, how could
M. Wu, with far fewer resources end less expertise, be
expected to know that the entry papers falsely reflected
the country of origin of the imported T-shirs. There-
fore, Ms. Wu claims, she was justified in relying on the
exporters antry information.

The court finds that Ms. Wu failad to exercise
reasonable care because she failed to verify the infor-
mation contained in the entry documents. Undear the
regulation’s definition of reasonable care. Ma. Wu had
the responsibility to at lesst undertake an effort to ver-
ify the information on the entry documents. There is &
distinct difference batween legitimately attempting o
werify the entry information and blindly relying on the
exporters assertions. Had Ms. Wu inguired as to the orl-
gin of the importied T-shirs or, & minimum, attempted
to check the credentials and business operations of
the exporter, she could make an argumeant that she
attemnpted to exercise ressonable care and competence

Cognmipl IS Cangads Lesndng. S0 Rehs Rosarydd Way ned e

to ensure that the statemenis on the entry documents
wiere accurate. Instead, Ms. Wu applies circular resson-
img to prove she was not negligent. She sssumes she
wiould not have been able to discover that the exporter
was misrepresenting the county of origin and therefore
was not nagligent even though she made no attempt to
verify. The critical defect with Ms. Wu's argument is that
it removes the reasonable care element from the neg-
ligence standard. The exarcise of ressonable care may
nat hawve guaranteed success, but the failure to attempt
any werification undercuts the argurment that she would
have been unable to determine the truth.

M. Wu failed to “exercise” reasonable care
becausa sha witerly failed to attempt to verify the
exporter's information. Indeed, Ms_Wu admits, and the
evidence is uncontroverted, that she relied solaly on the
word of the exporter.

0. What information did you rely on when you signed
this document that indicates that the single coun-
try of origin of the imported tems was the Domin-
ican Republic?

A | believe [sic] Pedro. He said he sent me all the doc-
uments and the documents sald it's made in the
Dominican Republic so | just signed tham.

Furthermore, Ma. Wu openly admits she did

not inguire at all about the origin of the imported
merchandise.

. Did you discuss with Mr. Hul [the exporter) where
the fabrica from the Tahirts were mada?

A I never asked. | don't [sic] know how to ask. | never
asked it.

Although It is apparent Ms. Wu did not directly
reszanch the authenticity of the exporter's claims, she
argues that she employed the services of a licensed
customs house broker and relied on the broker’s exper
tise to properly prepare the impornt documents. How-
ever, Ms. Wu did not attempt to werify or ascertain the
correctness of the information prepared by the broker.

. Did you discuss with the broker where he got the
information fram?
A 1 did not discuss it with hinm.

Ewven though Ms. Wa did not atternpt to werify the
country of origin, sha still zigned and certified the accu-
racy of the information contained in the entry docu-
ments. Ma. Wu's reliamce on the exporter and the broker
does not remove the obligation to exercise reasonable
care and competence to ensure that the statements
made on the entry documents were correct.

The court finds that Ms. Wu's feilure to attempt
to werify the entry document information shows she
did not sct with reasonable care and did, theraefore,
attemipt to negligently introduce merchendise into the
commerce of the United States in violation of 19 ULS.C.
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51682(alIMAl and, therefore, must pay a civil penalty
for her negligence pursuant to 15 ULS.C. §15824ci INE).

With regard to the amount of the penalty, the court
directs the parties to attempt to settle the matter by
consultation guided by the court’s opinions in United
States v. Complex Machines Works Co., 83 E Supp. 2d
1307 (1993} and Linifted States v Modes, Inc, 826 F

Supp. 504 {1830 regarding mitigation.

Decision. Wu did not exercise reasonable care
because she feiled to verify the information contained
in the entry documents. Customs could assess 8 pen-
alty that took into sccount the mitigating circumstances
of the case Once the government proved the falss act

Gross Negligence. An importer commits gross
negligence if there is dear and comvincing evidence that
the act or omission was done with actual knowledge
or reckless disregard for the relevant facts and with
disregard for the importer's obligations under the law.
The penalty is approximately twice that for negligent
violations, up to the value of the goods.

Civil Fraud. Civil customs frand is far more serions
than negligence. A frandulent violation exists where
there is clear and convincing evidence that the importer
knowingly (or with wanton disregard for the facts) made
a materially false statement or omission while entering
or attempting to enter goods into the United 5tates.
Examples are intentionally giving a phony description
of the goods, understating their value by submitting a
fake seller’s invoice, concealing money paid to the seller,
or altering the country of origin listed on a document.
Although the act must have been done knowingly,
it does not matter whether the importer intended to
evade paying import duties. The maximum civil pen-
alty is equal to 100 percent of the value of the goods,
reduced for mitigating circumstances or where the
fraud did not result in a loss of duty to the government.
In many cases, Customs may seize the merchandise and
either have it destroyed or sold at anction.

Crimes. Criminal penalties for customs fraud and
smuggling are set out in Title 18, Chapter 27, of the
LS. Code, which specifies a range of criminal activi-
ties, including the use of false or frandulent customs
documents, destroying invoices on imported goods to
cover up a frand, making false statements to a Customs
officer, smuggling, conspiracy, money laundering, and
many other acts. The law provides a maximum sentence

occurred, the burden shifted to Ms. Wu to prove that
she was not negligent.

Case Questions

1 What was Whu's motivation in stating that the
shirts were made in the Dominican Republic?

2. What is the burden of proof? Must the United
States prove that Wu was negligent, or must Wu
prove that she was notT

3. Can the imporer (Wu) rely on the stetements of
the third party [here, the shirt exporter] to avoid
responsibility?

of two years’ imprisonment, a fine, or both, for each
violation and forfeiture of the goods that were the sub-
ject of the fraud. Anyone who knowingly and willfully,
and with the intent to defraud the United States, clan-
destinely or secretly smuggles or attempts to smuggle
goods into the country without customs clearance can
receive up to a 20-year prison sentence. Special criminal
offenses apply to drug smuggling and to travelers enter-
ing the United States with merchandise in their baggage
or on their person.

Aggravating and Mitigating Circumstances. Customs
will consider aggravating and mitigating factors in
determining the amount of 2 penalty. Aggravating
factors include withholding evidence, providing
misleading information, prior improper shipments,
and illegal tranzshipments to hide the acinal country of
origin. Mitigating factors include erroneous advice from
a Customs official, cooperating with the investigation,
bringing the error to Customs’ attention and voluntarily
paying the duty, or a prior good shipment record.

Enforced and Informed Compliance. U5, Customs
takes a two-pronged approach to enforcement of the
customs laws: enforced compliance and informed com-
pliance. Enforced compliance refers to the active inves-
tigation of customs violations and the prosecution of
violators. Informed compliance refers to “softer” mech-
anisms designed to place the burden of voluntary compli-
ance on importers. Compliance with the customs laws is
much like compliance with the income tax laws. Enforce-
ment depends on the willingness of the majority of ULS.
importers, like taxpayers under the income tax laws, to val-
untarily comply. Congress recognized this when it passed
the Customs Modermization and Informed Compliance Act
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of 1993 (called the Mod Act). It introduced the doctrine
of informed comphance, which shifted to the importer a
major responsibility to comply with all customs laws and
regulations. [t requires that importers, customs brokers,
and carriers use reasonable care in complying with the
law, in handling all import transactions, and in preparing
all documentation for entered goods. “Reasonable care™
means more than simply being careful. It means that those
handling import transactions must be properly trained
and that companies must establish internal controls over
import operations to ensure compliance. When require-
ments are not understood, the importer should consult
a licensed broker, customs law attorney, or US. Customs
itself. Importers are expected to have enough informa-
tion and knowledge to comply with the law. This includes
having accurate information about the type of merchan-
dise being imported, its value and origin, the identity of
the seller, and so forth. It also requires importers to have a
working knowledge of costoms statutes, regulations, and
rulings and UL5. Customs procedures.

The Reasonable Care Checklisi. Customs
understands that a "black-and-white™ definition of
reasonable care is impossible because interpreta-
tion of the concept dépends on individual circam-
stances. As an aid to importers, Customs publishes a
“checklist™ to give less experienced importers a better
understanding of their obligation to use reasonable
care. The checklist is not a law or regulation; it merely
helps importers to understand what is expected of
them. Importers who fail to meet the reasonable
care requirements on the checklist may be subjected
to penalties for negligence. Exhibit 12.4 contains
20 edited provisions from maore than 50 in the orig-
inal document entitled, What Every Member of the
Trade Community Should Know About: Reasonable
Care (A Checklist for Compliance), 2004.

Reporting Errors to Customs before an Investigation.
Congress has enacted a statute to encourage import-
ers to voluntarily report their own possible violations
of the customs laws. This is called a prior disclo-
sure. If an importer admits its mistake and informs
Customs of a possible violation before learning that
it is being investigated, the penalties are limited. The
importer must completely disclose the materially
false statements or omissions and the circumstances
of the violation. Any unpaid duties must be remitted
within 30 days. However, an attorney should be con-
sulted before doing so. Some prior disclosures have

reportedly saved companies many millions of dollars
in potential fines.

The Statute of Limitations. The government is barred
from bringing any action to collect an import duty after
frve years from the date of the violation involving negli-
gence or gross negligence or five years from the date of
discovery of a violation involving frand.

Record-Keeping Requirements. Importers are
required to keep records of all import transactions for
five years from the date of entry and to give Customs
access to those documents on demand. The records
include all documents "normally kept in the ordi-
nary course of business,” including sales contracts,
purchase orders, government certificates, letters
of credit, internal corporate memoranda, shipping
documents, correspondence with suppliers, and any
other documents bearing on the entry of the mer-
chandise. It is highly recommended that corporate
importers establish a customs records compliance
program to avoid penalties. The willful failure to keep
records about the entry is punishable by the lesser of
a 100,000 fine or 75 percent of the value of the mer-
chandise. Even negligent record-keeping is punish-
able by fines up to $10,008 or 40 percent of the value
of the goods, whichever is less. There is an exception
if the records were destroyed by an act of God. Con-
cealment or destruction of records carries an addi-
tional 35,000 fine or up to two years' imprisonment
or both. U.S. Customs conducts audits to verify busi-
ness records. Inspections can take place on reason-
able notice to the importer. Documents can be seized
by court order.

Enforcement of Penalty Actioms. In any action to
collect a penalty, US. Customs acts as plaintiff in
bringing suit in the Court of International Trade. Quite
often, Customs will ask the court to consider all theo-
ries of culpability—negligence, gross negligence, and
frand—hoping to win on one or the other theory. The
burden of proof in court depends on the violation. Fraud
and gross negligence must be proved by “clear and con-
vincing evidence.” In negligence cases, the government
must prove only that the act or omission occurred; the
burden then shifts to the defendant-importer to show
that it did not occur as a result of negligence. (Note that
this rule does not apply to importers seeking review of a
protest to recover duties paid. In that case, the importer
brings the action and US. Customs is the defendant).

Cogrgmipll IS Cangads Leaming. S0 Rghs Rosarvdd Yy ned Dl orpiod, SCEnn e, oF Ml 3500, 0 ok ar oo pe. WK 022002073

Page 334 | of 636




()
H
|

R - Page (335 |of636 < | O n

Library . Back

Chapter 12: Imports, Customs, and Tariff Law 335

Exhibit 12.4

Reasomable Care Checklist

L. If you have not retained an expent to assist you in complylng with ULS. Customs requirements, do you have access to the Cus-
toms Regulations (Title 19 of the Code of Federal Regalations), the Harmonized Tardf Schedule of the United States, and the
GPO publication Ciestors Bulletin and Decizions? Do you have access to the Customs Internet Web site, Cistons Electronic
Bulletin Boand, or other research service to permit you fo establish reliable procedures and facilitate compliance with customs
law's and regulations?

2. Have you consulted with & customs Texpert” (eg., lawyer, broker, accountant, or customs consultant) to assist in preparation of
descamaents amd the esntry of the merchandise?

3. i you use an expert bo as5ist you in complying with U5 Customs requirersents, have you discussed your importations in
advance with that person and have you provided that person with full, complete, and accurate informstion about the import
Irandactiomng

4. Haz a responsible and knowledgeable individual within vour organization reviewed the customs documentation prepared by
you Or your expert to ensane that it is full, complete, and accurate?

5. Are identical transactions or merchandise handled differently at different ports or customs offices within the same port? If o,
have you brought this to the attention of the appropriate customs officials?

6. Have you established reliable procedures within your organization to ensere that you provide complete and accurate documen-

tation o US, Costoms?

Have you obtained a custons ruling regarding the importation of the merchandise?

Do you know the merchandise that you are importing and have vou provided a detdiled and accurate product description

and tariff classification of your merchandise to US. Customs? [s a labotatory analysis or special procedure necessary for the

classification?®

9. Hawve you consulted the tanff schedule, US. Customs” informed compliance publications, court cases, or LS. Customs rulings
I a52i38 you in describing and dassifying the merchandizse?

10. IF you are claiming 3 free or special tariff irestment for your merchandise (eg., GSF, HTS [em 9802, MAFTA, etc ), have you
established a reliable program o endure thal you reported the required value information and obtained any required or nec-
essary documentation o support the claim?

11. Do you know the customs value of the imported prodocis? Do you know the “price actually paid or payable™ for your
merchandise?

12. Dro you know the terms of sale; whether there will be rebates, tie-ins, indivect costs, additional payments; whether “assistis”
were provided, commissions or royalties paid? Have all costs or payments been reporied o U5, Customs? Are amounts actual
or estimated? Are you and the supplier “related parties,” and have you disclosed this to LS. Cusioms?

13. Have you taken reliable measures to ascertain the correct country of origin for the imported merchandise? Have you con-
sulied with a customs expert regarding the country of ongin of the merchandise?

14. Hawve you accurately communicated the proper country of origin marking requirements 1o your foreign supplier prior 1o
importation and verified that the merchandise is propedy marked upon enfry with the correct country of origin?

15, I you are importing textiles or appdrel, have you developed reliable procédures to ensure that you have ascertained the cor-
rect country of origin and assured yourself that no illegal transshipment {rerouting through a thind country for illegal par-
poses) or f2lse or frandulent documents or practices were involved? Have you chedied the US. Treaswry's published list of
manufacturers, sellers, and other foreign persons who have been found o have illegally imported 1extiles and apparel prod-
ucts? If you have obtained your textiles from one of these parties, have you adequately verified the country of origin of the
shipment through independent means?

16. Is vour merchandise subject to quotafviss requirements and, if so, have you provided or developed a reliable procedure 1o
provide a correct visa for the goods epon entry?

17. Have you determined or established a reliable procedisre 1o permil you to determing whether your merchandise or its pack-
aging bear or wse any trademarks or copyrighted matter or are patented and, if so, that you have a legal right to import those
items into, andfor wse those ems in, the United Stages?

18, If you are importing geods or packaging materials that contain registered copyrighted material, have you checked to ensure
that it is authorized and genuine? If you are importing sound recordings of live performances, were the recordings anthorized?

159. Have you checked to see that your merchandise complies with other government agency requirements (g, FDA, EPATDOT,
CPSC FTC, Departosent of Agriculiure, ete.) prior to of upon enlry and prociired any nécessary licenses or permits?

20. Have you checked to see if your goods are subject toa Commerce Department dumping or conntervailing duty determination
and reported that to US. Castoms?

g @ 0

B

Sonrce: "What Every Member of the Trade Community Should Know About: Reasonable Care (A Checklist for Compliance)” U5,
Customs and Border Protection, 2004.

Cogrgmipll IS Cangads Leaming. S0 Rghs Rosarvdd Yy ned Dl orpiod, SCEnn e, oF Ml 3500, 0 ok ar oo pe. WK 022002073




Library . Back e

| 116% B

g @ 0

336 Parr 3: Intermational and LS. Trade Low

Binding Rulings

Imagine you work for a trading company in the United
States and have an opportunity to sell imported wom-
en'’s “boxer shorts” to a leading U.S. department store
chain. They would like you to quote “vour best price,”
delivered with duties paid. If you underestimate
your costs, you will end up eating your shorts on the
deal. You learn that some women will wear the boo-
ers as short pants, while others will wear the shorts
as underwear. The question is whether Customs will
consider the boxers to be “outerwear, which is dutied
at 18 percent, or “women's slips and briefs” which are
dutied at less than 12 percent. Importers faced with
a situation like this may make a written request for a
binding ruling, also called a ruling letter, from Cus-
toms in advance of an entry. A binding ruling rep-
resents the official position of Customs with respect
to the specific transaction for which it was issued. It
is binding on Customs personnel until revoked. Cus-
toms does not publish public notice in advance of
a ruling, and there is no opportunity for the public
to comment on the issue. Rulings are important to
importers, especially those dealing in new or unusual
merchandise that they have not imported before.
They relieve the recipient of a ruling of the uncer-
tainty over the tariff rate and how the product will be
treated by Customs.

LS. Customs maintains an online, searchable data-
base of agency rulings from 1989 to present, called
the Customs Rulings Online Search System (CROSS)
Importers can use the system to find rulings on articles
similar to theirs. It contains links to the tariff schedule,
Customs Bulletins, Informed Compliance, the Code of
Federal Regulations, and other citation. Although a rul-
ing is only binding to the party to whom it is addressed,
rulings found in CROSS do provide guidance. However,
no one should rely on a ruling issued to someone else
because rulings on similar products can seem incon-
sistent and unpredictable. A request for a ruling should
contain all relevant information, and where applicable
the importer should send a sample of the article. The
ruling letter is issued only on the basis of the exact
facts given and ensures that the products described
will be entered according to the terms set out in the let-
ter. Customs” goal of a 90-day response period is often
excecded, and some can take up to nine months. Ruol-
ings are published in an official agency publication,
Customs Bulletin and Decisions.

CONCLUSION

Most Americans recognize the enforcement pre-
dicament the 1S, Bureau of Customs and Border
Protection faces: The agency must protect the bor-
ders of the United 5tates from a range of dangers
while considering the needs of American importers
and exporters for expedited customs entry and deliv-
ery and the impact of cargo delays on the US. econ-
omy. The agency has shared responsibility with other
federal agencies for protecting the borders from ter-
rorist threats, including the potential smuggling of
weapons of mass destruction; for interdicting illegal
immigration; and for detecting the smuggling of drugs
and other contraband. Given the immense numbers
of ocean containers and international flights arriving
at LL5. ports every day, most Americans recognize the
immense job the agency has been given. The agency
understands the need to balance security with the eco-
nomic needs of ULS. importers and foreign exporters
to enter their shipments with as little delay as possible.
Americans also recognize that the effective and efficient
enforcement of the customs laws and the movement of
cargo are largely dependent on their cooperation and
partnership with customs officials.

All businesspeople must be concerned about com-
plying with the customs and tariff laws of the countries
in which they import or export. Enforcement actions
and penalties for violations can be severe. Individuals
and firms must adhere to the concept of informed com-
pliance. This means that importers and exporters must
use reasonable care in handling entries and must either
be adequately trained or rely on trained professionals.
Many multinational firms employ specialists in using
the rules of origin.

Finally, customs compliance does not mean that
importers should not plan their business strategies
to take advantage of opportunities in the customs
and tariff laws. To the contrary, tariff laws, like many
other types of tax laws, are intended to encourage
and reward certain business decisions. Multinational
companies that structure their global operations to
take advantage of incentives in the customs or tariff
laws or that source materials and products made in
certain countries that have tariff preferences under
LL.5. law, for example, are simply taking advantage
of business opportunities legally provided by Con-
gress. Customs laws will affect the location of plants
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and facilities built by multinational companies, where they structure their overall global operations. Care-
they source their materials or component parts, how  ful customs planning is essential to the success of any
they move goods from country to country, and how international business plan.

g @ 0
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. Judicial review of rulings and decisions of LS. Cus-

toms and Border Protection is before the ULS. Court
of International Trade, a specialized court in New
York City. Appeals from that court are to the U.5.
Court of Appeals for the Federal Circuit in Wash-
ington, D.C.

. A formal entry is the administrative process

required to import goods into the customs terri-
tory of a country. The goods may be entered by the
owner, purchaser, consignee (the party to whom the
goods are shipped or to be delivered), or a licensed
customs broker.

. The Customs Modernization and Informed Com-

pliance Act introduced the doctrine of informed
compliance, which shifted a major responsibility
to comply with all customs laws and regulations to
the importer. It requires that importers use reason-
able care in complying with the law, in handling all
import transactions, and in preparing all documen-
tation for entered goods. Reasonable care means
maore than simply being careful. It means that those
handling import transactions must be properly
trained, that companies must establish internal con-
trols over import operations to ensure compliance,
and that professional advice must be sought when
needed.

. Binding rulings from the Customs Service are an

important tool in properly and safely planning
import transactions in advance.

. Most trading nations of the world utilize the sched-

ule of the Harmomized Commodity Description
and Coding System for classifying products. In the
United States, the Harmomized Tariff Schedule is a
federal statute that includes virtually all goods sold
in commerce and lists the tariff rate for each accord-
ing to the country of origin. The U.S. schedule is
maintained by the International Trade Commission.

. Tariffs, restraints on imports, and other import con-

trols are applied to goods according to their dutiable
status. The dutiable status of goods is determined
by the classification of the article, the transaction

value of the article, and the country of origin of the
article.

. Goods are classified in the Harmonized Tariff Sched-

ule either by name, by description of the article’s
physical characteristics, by a description of their
component parts, or by a description of the article’s
use. Goods classified by name are defined by the
common meaning of the name, unless it is clear that
Congress had intended the commercial or scientific
name to apply. Anyone attempting to research the
classification of an article in the HTSUS must fol-
loww the rules set out in the General Rules of Inter-
pretation. Where an article may be dassified under
more than one heading, it must be classified under
the one that most specifically describes the item. If
two or more headings each describe only certain
materials or components of the article, the article
must be classified under the heading that describes
those materials or components that give the article
its essential character

. The dutiable value of the goods is the transaction

value. This is the cost of the goods adjusted for cer-
tain elements of cost set out in the statutes and rego-
lations such as packing costs, assists, or royalty fees.

. Rules of origin are the national laws and regulations

of administrative agencies, usually customs author-
ities, which are used to determine the country of
origin of imported products. There are few areas
of customs law that are so complex and difficult
for importers to understand. One of the reasons for
the complexity is that there are so many different
rules applicable to imports from different coun-
tries. The general rule is that the country of origin
of an imported article is that country where it was
whaolly and completely produced, manufactured,
or obtained entirely from raw materials originating
in that country. Where goods are not wholly the
product of one country, such as poods assembled in
more than one country, importers must rely on the
substantial transformation test or tariff-shift rules
set out in the customs statutes and regulations.

Cogrymghl TTE Congade Lummang. A0 Righs Rosarsbd. May ned bl orpled, sCEnned, oF mudiilased, in whals ar i pe. WO 02200200



()
|

116% o

Library | . Back ||

338 Part 3: International and LS. Trade Law

10. Foreign trade zones are legally defined sites within
a country that are subject to special customs proce-
dures and under the supervision of ULS. Customs.
Imported goods may be brought into an FTZ with-
out being subjected to tariffs until such time as the

goods are released into the stream of commerce in
the United States. They offer importers and export-
ers the opportunity for creative business planning to
reduce tariff liability.
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importing 308 dutiable value 318 same-condition drawback 324
entry process 308 transaction value 318 substitution drawback 325
port of entry 308 production assists 318 rejected merchandise drawback 325
dutiable status 309 contract manufacturing 318 foreign trade rone 325
tariff schedule 309 country of origin 319 formal entry 327
aud valorem tariff rate 312 rules of origin 319 customs broker 327
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essential character 316 drawback 324 prior disclosure 334
tariff engineering 317 manufacturing drawback 324 binding ruling 336

1. Use the Customs Rulings Online Search System (CROSSE)

on the website of U5, Costoms and Border Protection to
find rulings that might help in determining the following
CaiRaiidin

4. You intend to obtain a saw blade produced in England
and then ship it to China to be assembled with a
handle that is manufactured in China. The finished
article is a laser guided saw that is then packaged in
China for export. Without considering the tariff clas-
sifications, what do you think is the country of origin
of the saw and why? What “tests™ do you apply? Is it
suffickent that the “blade™ was made into a “saw?”

b You intend to import vodka that is ed in Den-
mark. The strength of the vodka when imported will
be at least 80 percent by volume, In the United States,
the vodka will be diluted with water, sugar, and flavor
to produce flavored vodka with 35 percent alcohol
by valume. What is the correct conntry of origin for
Labeling purposes? Why?

¢ You intend to import raw, frozen calamari (squid)
from China, Vietnam, and Peru into the United

States, where it will be defrosted and tenderized. The
tenderization process entails placing the imported
squid into a solution of ice water and salt, citric acid,
sodium citrate, and potassium carbonate. The squid
is kept cold while in the solution for 15 to 18 hours.
The process does not change the size or shape of the
calamari, but makes it whiter and plumper. Then it
is rinsed before being refrozen and repacked for sale.
Can your calamari be labeled “Product of US.A"?
Why or why not?

2. Assomy your cellphone is assembled in China from parts

that originate in dozens of countries. What factors must
you be able to prove to US. Customs in order to mark the
phone as “Assembled in China?

3. Allstar imported a polyester fleece textile product that

is similar to a blanket, but has sleeves for arms. It was
in one size only, measuring 71 = 54 inches, with sleeves
8 inches long. There was no closure and it was open
in the back. The article is referred to in advertising as a
“blanket with sleeves™ that allows users to “keep hands
free” It is marketed for use while reclining or seated,
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including on an airplane or outside during a sports game.
Allstar believed that the article should be classified under
Subheading 6301 40,00 as “Blankets and traveling rugs:
Other™ at 8.5 percent tariff rate. Customs classified the
articles under Subheading 6114.30.30 as “Oither garments,
keeitted or crocheted: Of man-made fibers: Other™ at 14.9
percent tariff rate. What do you think, are these garments
or “enhanced” blankets? On what basis do you make your
dassification decision? Although these s iNgs are &0
nomine provisions, do you think the “use® of the article
is relevant to its identity? Aflstar Marketing Group, LLC »
U5, Slip Op. 17-15 (2017). See also, GRK Canada, Ltd. v
L15.. 761 F3d 1354 (Fed. Cir. 2014).

4. CamelBak impaorted backpacks used for outdoor activi-
ties and designed to deliver “hands-free” water on-the-ga.
Each of the subject articles is a textile bag with padded
shoulder straps and an insulated plastic reservoir for
beverages, flexible tubing, a bite valve, and a cargo com-
partment designed to hold food, clothing, and supplies.
The reservoir holds 35 to 100 ounces of liquid, and the
cargo compartment holds 300 to 1,680 cubic inches,
depending on the style of pack. Both Customs and Cam-
elBak agreed that the article fell under Heading 4202 for
“insulated food or beverage bags ... backpacks .. sports
bags” CamelBak believed that the articles should be clas-
sified as composite goods under GRI 3b {comprised of
a sports bag and insulated hydration component), that
the hydration component gave the article its essential
character, and therefore the correct subheading was for
“insulated food or beverage bags™ at a rate of 7 percent.
Customs did not think the articles were composite goods
and entered them as backpacks under the subheading for
“travel, sports and similer bags™ at a rate of duty of 17.8
percent. CamelBak filed a protest. The Counrt of Inter-
national Trade agreed with Customs, stating that “there
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is nothing about [adding a beverage compartment] that
makes the backpack not a backpack™ CamelBak appealed.
What was the result? Were these composite goods? If so,
how does GRI 3 apply? Or were these just backpacks with
an improved design? CamelBak Products, LLC v. U5, 649
E3ad 1361 {Fed. Cir. 2001 1),

. Inner Secrets entered 2000 dozen boxer-style sharts from
Hong Kong. The boxer shorts were made of cotton flan-
nel in a plaid pattern, with a waistband, a side length of
17 inches, and two small nonfunctional buttons on the
waistband above the fly. Two seams were sewn horizon-
tally across the fly, dividing the fly opening inte thirds.
The boxers did not have belt loops, inner or outer pock-
ets, or fly closures. They were marketed under the label
“No Excuses” Costormns classified the garments as outer-
wear shorts under Subheading 620462 4055: = Wontens or
girls" suits, ensembles, suit-type jackets and Wazers, dresses,
skirts, divided skirts, trowsers, bib and brace overalls,
breeches and shorts ... . Trowsers, Wb and brace overalls,
breeches and shorts ... of cottort ... 17.7%." Customs based
its decision on its determination that the boxers will be
worn by women as outer clothing. Inner Secrets main-
tains that the items are not outerwear, a5 Customs claims,
but are actually underwear properly classified under Sub-
heading 6208 91.3010: * Womens or girls" singlets and other
undershirts, slips, petticoats, briefs, panties, nightdresses,
pajamas, negligees, bathrobes, dressing powns and similar
articles ... of cotton .. 11.9% Inner Secrets filed a protest
with the agency, which was denied. Inner Secrets brought
this action with the Court of International Trade. What s
the proper classification of the boxers? How would a cam-
isole worn under a sport jacket or a slip worn as a dress
be classified? Inner Secrets v. United States, 885 F. Supp.
248 (Cr. Int'l. Trade 1995). See also, St. Fve International v
United States, 267 E Supp. 1371 {CL. Int’L Trade 2003).

LI

You are attending a product development meeting at your
company, a U.S. manufacturer of outdoor equipment. Your
firm designs and manufacturers tents, hivy sacks, backpacks,
and other outdoor equipment and accessories. Your tents
include expedition-quality, three- and four-season tents,
lighter tents for backpacking, and larger tents used for camp-
ing and recreation. Most tents sleep from one to six people.
While some sewing and construction is done at your LS.
prant, much of your work is contract manufactured for you in
China. The Chinese firm maintains an inventory of the fabrics
and hardware you use and supplies of your trademarked labels
to sew in. The quality, reliability, and delivery of the Chinese
firm has always been good, and you have no other foreign
suppliers.
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Today's meeting was called 1o discoss the opportunity to
quote a tent design and prices to Z-Mart Sporting Goods,
potentially your largest customer. They want only one tent
of your quality and brand name, and they are leaving most of
the tent design up to yow However, it must sleep three or four
people and leave enough head-room to dress. It can be either
a heavier three-season or lighter four-season tent, so you have
some flexibility there. Most importantly, it cannot retail for
more than $400 or they're not interested. Their retail price
is double their total wholesale cost. That means you cannot
price the tent for one penny more than $200, including the

cost of the tent, import duties, overhead, and all transpor-
tation and insorance to F-Marts warchouse. To do business

with Z-Mart, and still make a profit, your CEQ demands that
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every penny of costs be shaved. He estimates that if the tariff
rate is any more than 5 or 6 percent, then Z-Mart's target price
will be difficult to meet. He schedules the next meeting for
tomorrow and asks you to make a presentation on how ULS.
tariff and customs law will affect costs. He wants to know the
following (Hint: As you proceed, you may want to review the
abowe facts):

1. Generally speaking, what factors will determine the TS,
tariff rate on your tents?

2. To import the tent at the lowest rate, what class and kind
of tent should it be? What should be its “principal use™

3. What textile material should the tent be made from to
achieve the lowest tariff?

4. Access the Customns Ruolings Online Search System and
search for your tent. Are you able to locate any actual
classification rulings that might give you some guidance?
Would you advise the CEQ to obtain a ruling?

5. Based on your research what are the key design charac-
teristics necessary to import the tents at the lowest tariff
rate possible? Specifically, what are the requirements for
square-foot floor space, height, weight, and carry size?

6. Although a search for new suppliers is impossible at this
time, your CEQ wants to know if the United States gives
any tariff preferences for tents originating in certain
countries. Are your tents eligible for a tariff preference
ander the GSP for developing countries? The Caribbean
Basin Initiative? lsrael? Singapore? What is the rate from
Aunstralia?

7. At the last minute, Z-Mart calls your CEO to ask if you
can produce “pickup truck tents®—tents that fit into the
bed of a pickop truck. He asks if you think they will be
classified as “tents™ or as “parte and accessories of motor
vehicles” in Heading 8708. Can you find a previous
custoams ruling that you can cite to him?

Fair trade iz a worldwide movement based broadly based
on the theory that trade between rich and poor should be
based on notions of social and economic justice. It also
advocates that small farms and farm workers in developing
countries receive a fair price in return for their agricultural
and handicraft products. Although the fair trade movement
dates to the 1940s, it became popular in parts of Europe in
the 19605 and more recently has taken hold in the United
States. Fair trade is supported by consumers willing to pay
a small additional price for goods knowing that the indige-
nous producers of the goods, living and working under the
poorest conditions, receive a fair price for their product. Some
fair trade farms consist of small cooperatives, with individ-
ual famifies farming only a couple of acres. Typical fair trade
products include coffee, tea, bananas, wine, herbs and spices,
honey, rice. and cocoa. Standards, minimum prices, inspec-
tions, and certifications of producers and traders are the
responsibility of private, nonprofit organizations. Fair trade
standards also require that certified farms practice sustainable
farming techniques, follow rules on the use of pesticides and
recycling, refrain from using child labor, and encourage farm
children to attend school. These advances are made possible
by the higher prices participants receive for their products.

By the early 20005, labeling standards for fair trade-
certified products became standardized so that consumers
could recognize fair trade products in stores. Participants in
fair trade include the workers and producers themselves, the
brokers and traders who deal in the products, the retailers and
vendors in richer countries, and consumers. Some of the most
important fair trade organizations are the Fairtrade Labelling

Organizations International, the European Fair Trade Associ-
ation, the International Fair Trade Association, and TransFair
UsA

1. Would you be willing to pay a slightly higher price for
sugar, coffee, fruits, and basic commeodities, knowing that
their producers, farmers in Central America or Africa,
were paid an internationally established “fair price”™ for
their labors? Do you believe that consumers will make
ethical choices in the marketplace, or strictly economic
ones?

2. Fair trade is based on the guarantee of a fair price. How is
a “fair price” determined? What is the role of independent
fair trade organizations in establishing price?

3. Critics suggest that fair trade does not address the root
causes of poverty. Some economists argue that low prices
for basic commaodities, like coffee, result from oversup-
ply. Moreover, fair trade also does not guarantee access
to investment or technology. Do you think the fair trade
movement can be successful in rooting out poverty in
developing countries?

4. Although fair trade products account for a tiny volume
of world trade relative to the total volume, they do focus
concern on the plight of poor farmers, farm workers, and
producers in agrarian regions. Some of Americas largest
and best-known retailers are selling fair trade products,
including Sam’s Club, McDonald's, Dunkin® Donuts, Star-
bucks, and many grocery chains, Baged on your research
and outside reading, what do you think the impact of fair

trade programs can bhe?
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